To: Alex Peterson, Regulatory Planner

From: Evan Lehrer, Town Planner, Town of Mashpee
Date: 12/6/2022

Re: Rt 28 Curb Access, Falmouth Rd Mkt

The relevant ANR plan was endorsed by the Planning on June 5, 2002. The plan was submitted
for endorsement by Rockland Trust and included the notation "No Driveway Access" along the
portions of the subject lots fronting on Route 28. The minutes of that meeting nor the
Certificate of Action filed with the Town Clerk relative to the endorsement makes any
determination relative to the "adequacy of access" to the lots from Route 28. ANR plans are
either entitled to an endorsement, or they are not. To be entitled to endorsement one must
have adequate frontage on a street and must meet the minimum lot size of the zoning
district. Other than the notation shown on the plan, there is no evidence in the record that a
finding of adequacy, or inadequacy was ever made . ANR endorsements are about
determinations of the adequacy of access provided to lots. There is no finding relative to the
inadequacy of Route 28 and thus | don't believe this notation can or should restrict the Planning
Board's discretion to make that determination in consideration of present conditions via the
special permit review if and when the project is referred back to the Planning Board.

As you likely are aware, the doctrine of municipal estoppel does not mandate that current
boards/ officers adhere to the determinations of previous boards/officers if they are deemed to
be erroneous. Given the 2002 planning board's silence on this issue during both the public
meeting where this was endorsed and in the Certificate of Action filed by Town Staff, it is the
department's position that the Planning Board today is entitled to determine the adequacy of
the access, and impose certain conditions or restrictions, if necessary. The access easement
between Shellback Way and Job's Fishing road requires cooperation from Mashpee Commons
which is outside the control of the project proponent. As such, the Planning Board should have
an opportunity to determine the adequacy of access to and from Route 28.

It is still the position of the Planning Department that access and egress to this site is most
advantageous to and from Shellback Way via access easement shown on the plans. However it
is the Planning Department's position that this is a local zoning issue that needs to be
considered during the special permit process whereas the Planning Board is in a position to
exercise its discretion to protect the health, safety and welfare of residents. The Planning Board
will absolutely be considering the impacts of any potential curb cut to Route 28 and, as written
in my previous comments to the Commission, access to and from Route 28 should be
discouraged for consistency with the Local Comprehensive Plan, but not erroneously removed
from consideration prior to local review if regional impacts are adequately mitigated via the DRI
process.



