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JUN 152022

Brian Hughes (group representative) RE: BARNSTABLE - Wetlands
c¢/o Nathaniel Stevens, Esq. Superseding Determination of
McGregor, Legere & Stevens PC Applicability

15 Court Square — Suite 660 35 Scudder Avenue

Boston, Massachusetts 02108

Dear Attorney Stevens:

Following an on-site inspection and in-depth review of information submitted with the
above-referenced file, and in accordance with Massachusetts General Laws, Chapter 131,
Section 40, the Massachusetts Department of Environmental Protection (Department) is issuing
the enclosed Negative Superseding Determination of Applicability (SDA). The applicant’s
Request for Determination of Applicability asks the issuing authority, “to determine jurisdiction
of Pond 4, an existing stormwater pond”, under the Wetlands Protection Act (and Barnstable
Wetlands Bylaw).

The Department has determined that the waterbody as described in the Request is not an
area subject to protection under the Wetlands Protection Act. In accordance with 310 CMR
10.04: Definitions Pond (Inland), the Department finds that the waterbody is an impervious,
human-made basin not considered to be a pond. Therefore, the basin is not subject to regulation
under M.G.L. ¢. 131, § 40 and 310 CMR 10.00. The Wetlands Protection Act Regulations, 310
CMR 10.00, do not include a definition for the term “impervious”. However, other Department
documents related to wetlands protection do include definitions and explanations of the term
“impervious”.

The regulations at 301 CMR 10.00 were promulgated in 2016 to implement a uniform
process and decision standards by which municipalities may Petition the Secretary for
designation of densely developed areas as related to the Wetlands Protection Act, 310 CMR
10.58, Riverfront Area. 301 CMR 10.02 defines impervious surface as, “a manmade surface that
does not allow infiltration of water into the underlying soil. A building footprint is an impervious
surface. Railroad lines are not impervious surfaces. Impervious surfuaces that have breached
over time, such as cracked asphalt, but still affect infiltration, are considered impervious
surfaces.

This information is available in alternate format. Contact Glynis Bugg at 617-348-4040.
TTY# MassRelay Service 1-800-439-2370
MassDEP Website: www.mass.gov/dep
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Effective March 1, 2001, the Department issued the Hydrology Handbook For
Conservation Commissions - A Guide to Understanding Hydrologic and Hydraulic Data and
Calculations Under the Massachusetts Wetlands Protection Act. The manual was developed to
assist Conservation Commissioners in evaluating the hydrologic impacts of proposed activities
on wetland function and statutory interests, as well as in evaluating the adequacy and accuracy of
hydrologic analyses submitted to the Commission. The Handbook defines Impervious Surface as
“A hard surface area which either prevents or retards the entry of water into the soil mantle as
under natural conditions prior to development, and/or a hard surface area which causes water
1o run off the surface in greater quantities or at an increased rate of flow from the flow present
under natural conditions prior to development. Common impervious areas include, but are not
limited to, roofiops, walkways, patios, driveways, parking lots or storage areas, concrete or
asphalt paving, gravel roads, packed earthen materials, and oiled, macadam, or other surfaces
which similarly impede the natural infiltration of stormwater”.

When read together, the definitions for impervious surfaces as related to the Wetlands
Protection Act, use the terms “retard”, “affect” and “impede” infiltration but do not go so far as
to claim that all impervious surfaces must totally prevent any infiltration of water into the soils
below.

During the March 18, 2022 on-site meeting where all parties were present, Department
staff reviewed the banks of the waterbody as well as the bottom. Staff waded transects across the
entire waterbody, end to end and side to side continually probing the bottom with a steel rod.
Observations indicated that the waterbody was more or less, consistently waist deep. Probing
with the rod demonstrated that the bottom was consistently covered with hardened asphalt
overlain with fine silts and many golf balls. Shoreline observations showed areas of asphalt
surrounding the waterbody; some covered with soils, and some cracked or broken into pieces.

As discussed in the RDA and as shown in the 1938 areal photo included with the RDA,
the area was a farm field, and the waterbody did not exist at that time. The RDA narrative also
explains that “Pond 4” was constructed in 1968 when a golf course was established at the site.

In the opinion of the Department, the reasons given here are sufficient to justify this
Superseding Determination of Applicability. However, the Department reserves the right, should
there be further proceedings in this matter, to raise additional issues and present further evidence
as may be appropriate.

If you have any questions concerning this Determination, please do not hesitate to contact
Greg DeCesare at (508) 946-2762, or by e-mail at Gregory.DeCesare(@mass.gov.

Sincerely,

2o T

Daniel F. Gilmore, Chief
Wetlands and Waterways Program
DFG/gjd Bureau of Water Resources



CC:

Barnstable Conservation Commission

Daniel Lee

Lennar Multifamily Communities

99 Summer Street, Suite 701

Boston, Massachusetts 02110

Certified Mail # 7018 1830 0001 3119 9640




Massachusetts Department of Environmental Protection
Bureau of Water Resources - Wetlands ?ﬁ;’:csi;ime
WPA Form 2 - Superseding Determination of Applicability
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40
A. General Information
From:
Massachusetts Department of Environmental Protection - SERO
Issuing Authority
To: Applicant Property Owner (if different from applicant):
Daniel Lee, Lennar Multifamily Communities TFG Hyannis Hospitality LLC
Name Name
90 Summer Street, Suite 701 35 Scudder Avenue
Mailing Address Mailing Address
Boston MA 02110 Hyannis MA 02601
City/Town State Zip Code City/Town State Zip Code

1. Title and Date (or Revised Date if applicable) of Final Plans and Other Documents:
Emblem Hyannis — 35 Scudder Ave.

Revised Site Layout Concept Plan Qctober 22, 2021
Title Final Revised Date
Edward L. Pesce, P.E. - Pesce Engineering & Associates, Inc.

Prepared by Date

Signed and Stamped by Date

2. Date Request Filed:
December 3, 2021

B. Determination

Pursuant to the authority of M.G.L. c. 131, § 40, the Department considered your Request for
Determination of Applicability, with its supporting documentation, and made the following
Determination.

Project Description (if applicable):

To determine if "Pond 4" is an area subject to protection under the Wetlands Protection Act.

Project Location:

35 Scudder Avenue ' Hyannis

Street Address City/Town

Map #289 ' Parcel #110
Assessors Map/Plat Number Parcel/Lot Number

Findings Under Municipal Wetlands Bylaw or Ordinance

To the extent that the Determination of Applicability is based on a municipal bylaw or ordinance, and not
on the Massachusetts Wetlands Protection Act or regulations, the Department has no jurisdiction to
supersede the local by-law determination.

wpaform2.doc » Appendix E Page 1 of 5




WPA Form 2 — Superseding Determination of Applicability
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Massachusetts Department of Environmental Protection
Bureau of Water Resources - Wetlands Barnstable

Municipality

B. Determination (cont.)

wpaform2.doc - Appendix E

The following Determination(s) is/are applicable to the proposed site and/or project relative to the
Wetlands Protection Act and regulations:

Positive Determination

Note: No work within the jurisdiction of the Wetlands Protection Act may proceed until a final Order of
Conditions (issued following submittal of a Notice of Intent or Abbreviated Notice of Intent) has been
received from the issuing authority (i.e., Conservation Commission or the Department of
Environmental Protection).

[J 1. The area described on the referenced plan(s) is an area subject to protection under the Act.
Remaving, filling, dredging, or altering of the area requires the filing of a Notice of Intent.

[] 2a. The boundary delineations of the following resource areas described on the referenced
plan(s) are confirmed as accurate. Therefore, the resource area boundaries confirmed in this
Determination are binding as to all decisions rendered pursuant to the Wetlands Protection Act and
its regulations regarding such boundaries for as long as this Determination is valid.

[ 2b. The boundaries of resource areas listed below are not confirmed by this Determination,
regardiess of whether such boundaries are contained on the plans attached to this Determination or
to the Request for Determination.

[] 3. The work described on referenced plan(s) and document(s) is within an area subject to
protection under the Act and will remove, fill, dredge, or alter that area. Therefore, said work
requires the filing of a Notice of Intent.

[] 4. The work described on referenced plan(s) and document(s) is within the Buffer Zone and will
alter an Area subject to protection under the Act. Therefore, said wark requires the filing of a
Notice of Intent.

[] 5. if a Notice of Intent is filed for the work in the Riverfront Area described on referenced plan(s)
and document(s), which includes all or part of the work described in the Request, the applicant
must consider the following alternatives. (Refer to the wetland regulations at 10.58{4)c. for more
information about the scope of alternatives requirements):

[} Alternatives limited to the lot on which the project is located.

] Alternatives limited to the lot on which the project is located, the subdivided lots, and any
adjacent lots formerly or presently owned by the same owner.

[ ] Alternatives limited to the original parcel on which the project is located, the subdivided
parcels, any adjacent parcels, and any other land which can reasonably be obtained within
the municipality.

[ Alternatives extend to any sites which can reasonably be obtained within the appropriate
region of the state.

Page 2 of 5




Massachusetts Department of Environmental Protection _

Bureau of Water Resources - Wetlands %iﬁle—
WPA Form 2 — Superseding Determination of Applicability e
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

B. Determination (cont.)

Negative Determination

Note: No further action under the Wetlands Protection Act is required by the applicant. Work may
proceed at the owner’s risk even if a request for an adjudicatory hearing has been made.
Requirements for requests for adjudicatory hearings are listed at the end of this document.

X 1. The area described in the Request is not an area subject to protection under the Act or the
Buffer Zone.

[] 2. The work described in the Request is within an area subject to protection under the Act, but
will not remove, fill, dredge, or alter that area. Therefore, said work does not require the filing of a
Notice of Intent.

[] 3. The work described in the Request is within the Buffer Zone, as defined in the regulations, but
will not alter an Area subject to protection under the Act. Therefore, said work does not require
the filing of a Notice of Intent. Therefore, said work does not require the filing of a Notice of
Intent, subject to the following conditions (if any).

[] 4. The work described in the Request is not within an Area subject to protection under the Act
(including the Buffer Zone). Therefore, said work does not require the filing of a Notice of Intent,
unless and until said work alters an Area subject to protection under the Act.

[] 5. The area described in the Request is subject to protection under the Act. Since the work
described therein meets the requirements for the following exemption, as specified in the Act and
the regulations, no Notice of Intent is required:

Exempt Activity (cite applicable statutory/regulatory provisions)

C. Authorization

This Determination is issued to the applicant by certified mail on:

JUN 152022

Date
CERTIFIED MAIL # 7018 1830 0001 3119 9640

This Determination is valid for three years from the date of issuance (except Determinations for
Vegetation Management Plans which are valid for the duration of the Plan). This Determination does not
relieve the applicant from complying with all other applicable federal, state, or local statutes, ordinances,
bylaws, or regulations.

Signature;

Daniel F. Gilmore, Chief, Wetlands & Waterways Program, Bureau of Water Resources

DFG/gjd
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Massachusetts Department of Environmental Protection

Bureau of Water Resources - Wetlands Barnstable

- . N . g unicipali
WPA Form 2 - Superseding Determination of Applicability Humicpaty
Massachusetts Wetlands Protection Act M.G.L. ¢, 131, §40

D. Appeals

The applicant, the landowner, any person aggrieved by the Superseding Order, Determination or other
Reviewable Decision as defined at 310 CMR 10.04, who previously participated in the proceedings

proceeding, are hereby notified of their right to appeal this Reviewable Decision pursuant to M.G.L.
¢.30A, § 10, provided the request is made by certified mail or hand delivery to the Department, along with
the appropriate filing fee and a MassDEP Fee Transmittal Form within ten (10) business days of the date
of issuance of this Superseding Order or Determination, and addressed to:

Case Administrator

Office of Appeals and Dispute Resolution
Department of Environmental Protection
One Winter Street, 21 Floor

Boston, MA 02108

A copy of the request {hereinafter also referred to as Appeal Notice) shall at the same time be sent by
certified mail or hand delivery to the Conservation Commission, the applicant, the person that requested
the Superseding Order or Determination, and the issuing office of the MassDEP at-

MassDEP
20 Riverside Drive
Lakeville, MA 02347

In the event that a ten resident group requested the Superseding Order or Determination, the Appeal
Notice shall be served on the designated representative of the ten-resident group, whose name and
contact information is included in this Reviewable Decision (when relevant).

Contents of Appeal Notice

An Appeal Notice shall comply with the Department's Rules for Adjudicatory Proceedings, 310 CMR
1.01(6) and 310 CMR 10.05(7)(j), and shall contain the following information:

{a) the MassDEP Wetlands File Number, name of the applicant, landowner if different from applicant,
and address of the project;

(b) the complete name, mailing address, email address, and fax and telephone numbers of the party
filing the Appeal Notice; if represented by consuitant or counsel, the name, fax and telephone
numbers, email address, and mailing address of the representative;

(c) if aten residents group, the same information for the group’s designated representative; if the
Appeal Notice is filed by a ten (10) resident group, then a demonstration of participation by at
least one resident in the previous proceedings that led to this Reviewable Decision:

(d) if the Appeal Notice is filed by an aggrieved person, then a demonstration of participation in the
previous proceeding that lead to this Reviewable Decision and sufficient written facts to
demonstrate status as a person aggrieved:;

(e) the names, telephone and fax numbers, email addresses, and mailing addresses of all other
interested parties, if known;

() aclear and concise statement of the alleged errors contained in the Department’s decision and
how each alleged error in inconsistent with 310 CMR 10.00 and does not contribute to the
protection of the interests identified in the Wetlands Protection Act, M.G.L. ¢.131, § 40, including
reference to the statutory or regulatory provisions that the party filing the Appeal Notice alleges
has been violated by the Department's Decision, and the relief sought, including any specific
desired changes to the Department's decision:

wpaform2 doc » Appendix E Page 4of 5



Massachusetts Department of Environmental Protection

Bureau of Water Resources - Wetlands Barnstable

Municipality

WPA Form 2 — Superseding Determination of Applicability
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

(9) acopy of the Department’s Reviewable Decision that is being appealed and a copy of the
underlying Conservation Commission decision if the Reviewable Decision affirms the
Conservation Commission decision:

(h) a statement that a copy of the request has been sent by certified mail or hand delivery to the
applicant and the conservation commission; and

(i) if asserting a matter that is Major and Complex, as defined at 310 CMR 10.04(1), a statement
requesting that the Presiding Officer make a designation of Major and Complex, with specific
reasons supporting the request.

Filing Fee and Address

A copy of the Appeal Notice along with a MassDEP Fee Transmittal Form and a valid check or money
order payable to the Commonwealth of Massachusetts in the amount of one hundred doliars {$100) must
be mailed fo:

Commonwealth of Massachusetts
Department of Environmental Protection
Commonwealth Master Lockbox

P.O. Box 4062

Boston, Massachusetts 02211

The request will be dismissed if the filing fee is not paid, unless the appellant is exempt or granted a
waiver. The filing fee is not required if the appellant is a city or town (or municipal agency), county,
district of the Commonwealth of Massachusetts, or a municipal housing authority. The Department may
waive the adjudicatory hearing filing fee pursuant to 310 CMR 4.06(2) for a person who shows that
paying the fee will create an undue financial hardship. A person seeking a waiver must file an affidavit
setting forth the facts believed to support the claim of undue financial hardship together with the hearing
request as provided above,

wpaform2.doc + Appendix E Page 50f5




Massachusetts Department of Enwronmental Protectlon ' | 4
Bureau of Resource Protection - Wetlands DEP File Number:
Request for Departmental Actlon Fee -
Transmittal Form Provided by DEP

Massachusetts Wetlands Protection Act M.G.L. c. 131 §4D
A. Request lnformatlon '

1. Locatlon of Pm]ect

. & Street Address , T b. City/Town, Zip
. : :c.-Check numbsr - ) ' d. Fes:amount— T
important:- -~ - o . ] . » . N
When filling 2. Person or party making request (if appropriate, name the citizen group’s representative):
out forms on - ' ' :
the computer, - Name
use only the o
tabkeytor Mailing Address
move your o
cursor - do City/Town - State T . . - Zip Code
not use the _ o o o '
retun key. ‘Phone Number - FaxNumber T Email Address

3. Applicant (as shown on Determmahon of Applicability (Form 2), Order of Resource Area Delingation
(Form 4B), Order of Conditions (Farm 5), Restoratlon Order of Condltlons (Form 5A), or Notice of
Non-Signlﬂcance (Form 6)):

Name

Mailing Address

CityTown ' ’ State Zip Code

Phone Number Fax Number Erhail Address

4. DEP File Number:

. Instructions

1. When the Departmental action request is for (check one):

1 Superseding_ Order of Conditions — Fee: $120.00 (single family house projects) or $245 (all other
projects)

L] Superseding Determination of Applicability - Fee: '$120
[1 Superseding Order of Resource Area Delineation — Fee: $120
Send this form and check or money order, payable to the Commonwealth of Massachusetts, to:
Department of Environmental Protection

Box 4062
Bosfon, MA 02211

wetfez.doc - rev, 5/23/2018 Request for Departmental Action Fee Transmittal Form Page 1 of 2




Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 |

'MaSSachUSetts Department of Environmental Protectiof_a - 4
Bureau of Resource Protection - Wetlands | DEP File Number:
Request for Departmental Action Fee S
Transmittal Form o ‘ | Provided by DEP

B. Instructions (cont.)

2. On a separate sheet attached to this form, state clearly and concisely the objections to the
- Determination or Order which is beirig appealed. To the extent that the Determination or Order is

based on & municipal bylaw, and not ori the Massachusatts Wetlands Protection Act or regulations,

the Department has no appellate jurisdiction, -

3. Send a copy of this form and a copy of the check or money order with the Requestfora
Superseding Determination or Order by certified mail or hand delivery to the appropriate DEP

Regional Office (see https’:]hme.jmaSs.qovlsen_/ice—de’taiIslma"ssd'ep-re'qional;ofﬁces-bv-cqmmunitv).

4. A copy of the request shall at the sam time b sent by certified mail or hand delivery to the -
- Conservation Commission and to the applicant, if he/she is not the appellant.

welfee.dog « rev. 5/23/2018

Request for Deparimental Action Fea Transmittal Form + Page2af2




Massachusetts Department of Environmental Protection
One Winter Street, Boston MA 02108 * Phone: 857 262-0606

Communication for Non-English-Speaking Parties - 310 cmr 1.03(5)(a)

1 English:
This document is important and should be translated immediately. If you need this

document translated, please contact MassDEP’s Diversity Director at the telephone
numbers listed below.

2 Espaiiol (Spanish):

Este documento es importante y debe ser traducido inmediatamente. Si necesita este
documento traducido, comuniquese con el Director de Diversidad de MassDEP a los
numeros de teléfono que aparecen mas abajo.

3 Portugués (Portuguese):

Este documento é importante e deve ser traduzido imediatamente. Se vocé precisa deste
documento traduzido, entre em contato com Diretor de Diversidade da MassDEP para os
numeros de telefone listados abaixo.

4(a) FE ({##) (Chinese (Traditional):
AXHFBESR, BUINEE, NELTREPREM T, HHTENHNEESER
MassDEP Y% Tt AR BT B ER,

4(b) FE (EfFPX) (Chinese (Simplified):
AXHIFEEE, RBENE, NRCHREFXOILE, ERTEMNLNSEEEmSs
MassDEP V% ot S M Bk &,

5 Ayisyen (franse kreydl) (Haitian) (French Creole):

Dokiman sa-a se yon bagay enpdtan epi yo ta dwe tradui imedyatman. Si ou bezwen
dokiman sa a tradui, tanpri kontakte Divésite Direkté MassDEP a nan nimewo telefon ki
nan lis pi ba a.

6 Viét (Vietnamese):

Tai ligu nay rat quan trong va can dwoc dich ngay Iap tc. Néu ban can dich tai liéu nay,
xin vui long lién hé véi Gidm dbc Ba dang clia MassDEP theo cac sé dién thoai duoc list
ké duwdi day.

7 [UiSaImYg (Kmer (Cambodian):

AMILSIAW SIS SR SUSTUMYY [UsIdgREicnsUNTU
WARNISIYES NS SHIH AN SIWA MassDEP 1Shius giainisucnsnw

21 WYY

8 Kriolu Kabuverdianu (Cape Verdean):

Es documento é importante e deve ser traduzido imidiatamente. Se bo precisa des
documento traduzido, por favor contacta Director de Diversidade na MassDEP’s pa es
numero indicode li d’boche.

Contact Glynis L. Bugg, Acting Diversity Director/Civil Rights: 857 262-0606 TTY# MassRelay Service 1-800-439-2370.
htto://www.mass.gov/eea/agencies/massdep/serviceljustice/
(Version revised 4.4.2022)




9 Pycckuii a3bik (Russian):

3TO BaxHbIl JOKYMEHT W OH AOMKeH 6biTb 6e30TnaraTenbHo nepeesefieH. Ecnu Bam HyxeH
NépeBoA NaHHOTO AOKYMeHTa, MNoXanyicTta, CBAXKUTECH C AUPEKTOpPoM no

pasHoobpasuo KomnaHuu MassDEP no TenedgoHy yKazaHHOMY Huxe

10 Al (Arabic):
(o8 &5 ey JUaiW) (on e Siall 255 50 02 (N Aalay i€ 131 e Len 55 Gng 5 Fagan 435 o 030
2l Ao jaall il gl o851 e PMassDE

o 11 820 (Korean):
99y o exe masn s wesior Ol ZAMef eiejo] BABIAICHH, ofafo| Ha}
M2 MassDEP 9| Lt 250 22|5tA|7| HHEHL LY,

12 huykpkli (Armenian):

Uju thwutnwpninpep pwn Jupkinp b b whop & pupquutit] widhowutiu. Gpk Qtq
wuhpwdbion £ uyu thuunwpninpp pupguuin]ty nhut] MassDEP puiqUuquitinipjniiip
wbopkl L htnwhimuwhuntwpibph pwpljus ki unnpli.

13 &8 (Farsi [Persian]):
_&uladﬂﬂ;_ﬁbﬁéﬁbﬁg&u\*&aw\
20 o3 ead 83 ela (il o jlali )3 PMasSDE Lye g s Gulad Lo Ly likal o0 den i i ol 4y 3l e S

14 Francais (French):

Ce document est important et devrait étre traduit immédiatement. Si vous avez besoin de
ce document traduit, s'il vous plait communiquer avec le directeur de la diversité
MassDEP aux numéros de téléphone indiqués ci-dessous.

15 Deutsch (German):

Dieses Dokument ist wichtig und sollte sofort (ibersetzt werden. Sofern Sie die
Ubersetzung von diesem Dokument bendtigen, wenden Sie sich bitte an den Diversity
Director MassDEP unter der unten aufgefiihrten Telefonnummer.

i === 16 EAAnvIKf (Greek):

B B TO TAPOV EYYpaQo gival onuavTikd kai 8a TpéTTel va HeTagpaoTel apéowgs. Av XpeldleoTe
i METAQPOON TOU TTAPOVTOG eyypd@ou, Trapakaholpe ETTKOIVWVNOTE Pe Tov AleuBuvTh

Alagopenikotnrag Tou MassDEP oTtoug apifpolc TNAEQPWVOU TToU avaypdpovTal

TTAPAKATW.

17 Italiano (ltalian):

Questo documento & importante e dovrebbe essere tradotto immediatamente. Se avete
bisogno di questo documento tradotto, si prega di contattare il Direttore di Diversita di
MassDEP ai numeri di telefono elencati di seguito.

18 Jezyk Polski (Polish):

Dokument ten jest wazny i powinien zostaé natychmiast przettumaczony. Jesli
potrzebujesz przettumaczonej wersji dokumentu, prosimy o kontakt z dyrektorem ds.
roznorodnosci MassDEP pod jednym z numerdw telefonu wymienionych ponizej.
Contact Glynis L. Bugg, Acting Diversity Director/Civil Rights: 857 262-0606 TTY# MassRelay Service1-800-439-

2370 http.//www.mass.gov/eealagencies/massdep/serviceljustice/
(Version revised 4.4.2022)




