BARNSTABLE COUNTY HOME CONSORTIUM ADVISORY COUNCIL

THURSDAY, DECEMBER 16, 2010

CAPE COD COMMISSION OFFICE

MEETING MINUTES

Members Present: Lee Berger, Jillian Douglas, Lorri Finton, Freddie Fitzgerald,  Art Hultin, Bernie Kaplan, Elaine LaChapelle, Gerry Loftus, Marlene McCollem, Sandee Perry
Members Not Present: Nancy Davison, Don Dickinson, Vicki Goldsmith, Jack Kelleher, Judith Riordan
Staff: Paul Ruchinskas, Michelle Springer

MINUTES-

Bernie made a motion to approve the minutes of November 18th 2010. Gerry seconded the motion 6 members in favor, 0 opposed, 2 abstained

HOME Updates-
Harwich American Dream-HOME award to HECH-
The original award of $120,000 was made to McShane for the Harwich American Dream about six months ago. The project is going to be four single-family homes, on scattered sites, on town-donated land. Last July TD Bank had filed two foreclosure notices against two properties that John McShane owns. The Consortium had asked John McShane to show proof of a resolution to the foreclosure issue. The risk would be if the town transferred all four lots to John McShane and TD Bank went ahead and foreclosed and there wasn’t enough paid back on the notes that he owed then the bank could attempt to attach the properties. The sites wouldn’t be of monetary value to TD Bank but for more of a nuisance value. It could really mess up any transfers for when the homes are complete and ready to be transferred to the new owner(s). John McShane was asked to come up with some sort of an agreement that he could show the Consortium that would outline his dealing with the foreclosures and that he has a plan in place that shows it will not impact the Harwich properties. John was not able to get that completed with TD Bank. The properties that TD Bank has set for foreclosure had promissory notes that were due two years ago. John did say that he has been making the interest payments on the properties and was under the impression that if he stayed current on the interest payments they wouldn’t foreclose. Unfortunately, TD Bank decided to file the foreclosures on the two properties regardless of the interest payments being on time. TD Bank re-filed the foreclosures in late November and at that point it became clear to John that an agreement between himself and the TD Bank was not going to happen. John McShane requested a transfer of the award to HECH and John McShane would act as the general contractor and HECH would become the developer. HECH would take title of the four parcels of land. Therefore, there would not be any risk of TD Bank going after the parcels because HECH would own them. Bob Murray also spoke with Cape Cod Five about providing construction financing for the project, which they are willing to do with one of the conditions being that all four buyers have mortgage commitments. Bob is anxious to get started on the project and hopes to get it in the ground in January. There will be changes to the Mass. building code starting in February 6, 2011. Bob has had some conversations with the Falmouth Building Inspector, and he has reason to believe that the changes in the code could have an impact on the cost of building these homes. 
Freddie asked if these changes would affect the project in Orleans as well.
Paul responded that he did look on the state website that has the building code information on it. Paul hoped there would be a summary of what the changes will be to the building code but there wasn’t.
Paul went on to say that our lawyer could re-draft the paperwork needed for the transfer so there shouldn’t be a hold up on our end as long as HECH can get us the documents we need in a timely fashion. Everything else would stay the same as the original proposed project except that HECH is looking to get a developer fee of $30,000. One possibility would be to raise the sale price(s) of the homes by $5000 per home and the homes would still be priced affordable. 

The Development Review Committee had a vote of  3-0-1 to recommend the approval of the transfer. 
Sandee asked if the project was definitely ready and poised to go forward? What about Cape Cod Five will they be able to get the documentation together that is needed for the construction loan?
Paul responded that he did not know for sure but that Bob seemed highly motivated to get the bank and the Consortium the paperwork needed to make the transfer.
Paul explained that the award letter would have a list of contingencies including getting all the funding together. 

Gerry explained that he had spoken with Bob Murray the previous Tuesday and Bob told him he is all clear with the Cape Cod Five. Gerry spoke with the building commissioner of Harwich and asked him to explain to him the February deadline. The new codes will start to take effect in February and if you have your permit before then you have until June 2011 to get into the ground.
Paul commented that it will be a quick closing date as the only lenders involved are the Cape Cod Five and us, so as long as HECH gets the documentation we need, then the closing could happen quickly.
Lee made a motion to approve the transfer from McShane to HECH. Lorri seconded the motion. 9 members in favor, 0 opposed, 1 abstained
HOME/UDR-Homeownership Preservation Program-
For HOME when you are doing a homeownership project HOME requires that within your restriction, it have either recapture or a resale formula. Recapture means that when the household sells the house they can sell it to whomever they want, for however much they want to sell it. There is usually a formula for HOME money that has been used in the project to get the funds used paid back. Then the recaptured money would be used for another project. 
The other option is to use a resale formula which means the restriction will say that you can always sell to an income eligible buyer with a cap on the sales price. HOME requires that if you do a resale formula it has to insure both a fair return on the investment to the homeowner as well as preserving affordability. Most of the HOME jurisdictions use the recapture model in their restrictions. Many of the communities are trying to revitalize neighborhoods and get people buying in certain areas. The affordable price and the market price are not very different so the recapture model makes sense. There are a number of cities in MA where that is what is happening, so typically they will use the recapture model. Examples of cities in MA that are using recapture are New Bedford and Fall River. The resale formula is used in high cost areas like the Cape and other parts of Eastern MA and West coast. If we got the funding back in a recapture, it would take us years to put it back into another affordable project.  When using the resale approach, all the deed restrictions that we have ever used always have had provisions within it that says you have to sell to an eligible buyer. If for whatever reason the household cannot find an eligible buyer during the time period, you are allowed to sell to an over income buyer. In the older versions of the deed rider, the excess money from the sale would go back to the town usually so the buyer doesn’t get a windfall. In the newer version(s) of the deed restriction you can sell to an over income buyer, but it has to be sold at the maximum resale price. That way there wouldn’t be any funds coming back and the next time the home is sold it would be to an affordable buyer.
We have always used that provision and in the HOME regulations there is a provision that if the house goes out of compliance during the HOME affordability period (for the amount of money we put in it is usually ten years) if that happens then we have to pay the money back to HUD. Paul figured we are in compliance with HOME regulations by having that sale to an over income buyer language in the deed restriction. There was a change in 2006 when DHCD and MASS Housing went to the UDR. Early on Paul had heard from DHCD staff that HUD had concerns about the UDR in terms of being in compliance with HOME, but HOME/DHCD staff never communicated that. The town of Newton formally requested HUD in 2009 to make a determination as to whether the UDR was compliant with HOME. HUD decided that the UDR did not comply with HOME. HUD’s issue were primarily the resale formula says you can use either the multiplier or what someone at 70% of median income can afford. HUD said this did not supply a fair return to the owner because it is so interest rate sensitive. The bigger issue is that the HUD statute says that the home can only be sold to an income eligible buyer during the HOME affordability period. 
The resale formula issue is easily fixable by using the multiplier formula only. HUD has determined that it is fair and compliant with HOME. Paul tried to put it in the deed restriction that the home can only be sold to an income eligible buyer in the first ten years. On September 29th, 2010 Paul sent a request to DHCD with the revised deed restriction and asked for approval to use it on projects that do not have DHCD funding in them. HUD approved that but DHCD has not approved it as of yet and it became clear from a conference call with DHCD and Orleans that DHCD would not approve it.
Paul has come up with a plan to help resolve this issue. HUD and DHCD have approved the town of Newton’s approach by using a separate redevelopment authority that they can use to purchase properties that have local resources in it. The restriction says the City of Newton will buy the home/unit if an income eligible buyer cannot be found. They will continue to market the home/unit until the can find an income eligible buyer. The County does not a re-development authority nor does Paul think the County would be able to buy the home/unit in any timely fashion. Most towns do not have the ability to act quickly either. Paul has researched and found that we do have the ability to put additional funds into the property if it helps to save the affordability. There is a maximum amount that we can put into each project, which could be a possible issue. Both HAC and Habitat have committed to be that purchaser for the first 10-year period if a buyer cannot be found. The HOME money would be for carrying cost. Typically, both Habitat and HAC would have to have a line of credit.  The Homeownership Preservation Program that Paul is proposing would need to reserve $50,000 of our HOME allocation every year just in case these funds need to be acted on by HAC or Habitat to carry the home.  Another part of Newton’s program that Paul would like to see incorporated into this is if you get to the point, where you cannot find an eligible buyer the homeowner has to get an appraisal and that would be based on other comparable deed restricted units. Newton would buy back the property either at the formula price or at the appraised value price whichever is lower. That way you are protected from overpaying for a unit. 
Jill asked if anyone else was interested other than HAC and Habitat?

They were the two that Paul knew would have the ability and based on our current scenario with the projects we have coming up soon. The ultimate owner has to be an income eligible household. 

Sandee asked how many years was Paul recommending that this $50,000 be reserved?

Paul answered it would have to be for a full ten years. With every new allocation we set aside $50,000. If it is not used, it is returned when the new allocation comes in. We will be holding off on any buy down projects until the DR issue is resolved. DHCD does still need to approve this program. There will be a written agreement between the Consortium and Habitat and HAC. 
Marlene asked what the penalty would be if they chose not to buy.

Paul responded that he had not figured that out yet. Our commitment would not be used until the home is bought. If they do not buy the home, then we have to pay HUD back the original amount out into the home. 

The Consortium members continued the discussion about the Homeownership Preservation Program particularly the issue of the maximum amount that we would commit and how that decision would be made. Nothing will be done until DHCD approves the program and our Attorney looks at the language the will be included in the agreement.
Lee made a motion to approve the reservation of $50,000 per year for the Homeownership Preservation Program. Freddie seconded the motion.8 members in favor, 0 opposed, 1 abstained
Fair Housing Grant Application-
Paul explained that he has been working on a grant application, which would include the Commission, Consortium and the County’s Human Services Dept. The grant is for Fair Housing education and outreach on Fair Housing for the region, which was one of our findings on the Fair Housing Plan. There is a fair amount of confusion on what Fair Housing means in the region. There is 1.2 million available nationwide and the max you can ask for is $125,000 which means ten awards nation wide. 
Paul wanted to note that Cromwell Court did receive its funding from DHCD for 2 million.  It will be a quick closing.

Regional Ready Renters Program-
The RFQ has been sent out for the lottery part of the program to find a lottery agent. Paul hopes to have the towns all signed on by early next year. 

Other Business-

Paul asked what the Consortium members thought of the recent LEED workshop that was hosted by the HOME Consortium. The hope is to include some of those aspects in the scoring process but not make a LEED mandatory.

It does not look like there will be any funding for the National Affordable Housing Trust.

Meeting adjourned at 9:45

