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Chapter I of the Cape Cod Commission Regulations of General Application 

Ocean Management Planning District of Critical Planning Concern Implementing 
Regulations 

 

SECTION 1: GENERAL PROVISIONS 

 

(a) Source of Authority  

These regulations concern the regulation of Development within the Ocean Management 
Planning District of Critical Planning Concern (“Ocean DCPC” or “District”) established 
by Barnstable County Ordinance No. 10-03 and are adopted pursuant to Section 11(f) of 
the Cape Cod Commission Act, Chapter 716 of the Acts of 1989, as amended.   

  

(b) Function and Purpose  

The Commission and the Assembly of Delegates for Barnstable County have determined 
that the ocean waters and land below and air above, all of which comprise the District, 
are of critical concern to the region for several reasons, including but not limited to: the 
ocean’s inherent natural resource and scenic qualities; the ocean’s role as a scenic and 
economic backdrop to the development of Cape Cod as a place where people have 
wanted to live, work, and play for centuries; and the sensitive natural resources, resources 
of economic value, and cultural and archaeological resources.  The areas within the 
District are all ocean sanctuaries as defined in M.G.L. c. 132A, § 13.  If not controlled, 
Development within the District could adversely impact the significant resources and 
interests protected by the Act. 

These regulations establish the requirements and criteria for Development activities 
within the Ocean DCPC. The purpose of these regulations is two-fold.  The first purpose 
is the creation of implementing regulations to serve the purposes of the Ocean DCPC as 
required by Section 11 of the Act.  The second purpose is to establish, through the Ocean 
DCPC, the process and criteria for determining the “appropriate scale” of renewable 
energy projects, as set forth in the December 2009 Massachusetts Ocean Management 
Plan (the “OMP”).   The OMP requires that regional planning authorities such as the 
Commission define the appropriate scale of any wind energy and other renewable energy 
projects located within waters of those municipalities that are subject to the jurisdiction 
of such regional planning authorities.  The determination of appropriate scale pursuant to 
these implementing regulations exists apart from any review of an appropriately-scaled 
renewable energy facility as a development of regional impact pursuant to Section 14 of 
the Act.    
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In setting criteria for determining appropriate scale for renewable energy projects within 
Barnstable County, the Commission was mindful of seven appropriate scale factors set 
forth in Table 2-2 of the OMP.  These factors are (1) the protection of the public trust; (2) 
public safety; (3) compatibility with existing uses; (4) proximity to the shoreline; (5) 
environmental protection; (6) community benefit; and (7) appropriateness of technology 
and scale.  Except insofar as only the Commonwealth may act to protect public trust 
rights, the Commission weighed these factors in combination with the purposes and 
factors set forth in Sections 1, 10, and 11 of the Act in devising these implementing 
regulations.  The regulations not only establish criteria for determining the appropriate 
scale of renewable energy projects such as wind turbines, but also for regulating other 
uses and activities described in the Oceans Act of 2008, including but not limited to: (1) 
the installation or Development of activities and facilities associated with the generation, 
transmission and distribution of electric power; (2) the laying of cables; (3) channel and 
shore protection projects; (4) sand and gravel extraction for shore protection or beach 
restoration; (5) projects authorized under Chapter 91 and deemed to be of Public 
Necessity and Convenience; and (6) other related activities not specifically prohibited by 
the Oceans Sanctuaries Act. 

 

(c) Effective Date  

The regulations set forth herein shall be effective following passage as an ordinance and 
upon recording of the ordinance with the Barnstable County Registry of Deeds.   

  

(d) Definitions  

The definitions contained in Section 2 of the Act and the definitions contained herein 
shall apply to these regulations. 

Act: An Act establishing the Cape Cod Commission, Chapter 716 of the Acts of 
1989, as amended. 

Adverse Visual Impact: Where the degree of change in the scenic quality resulting 
from an activity is expected to unreasonably alter the public’s enjoyment or 
appreciation of a scenic resource or otherwise unreasonably alter the character, 
setting or quality of a scenic resource. 

Associated Wind Energy Facility Infrastructure: Cables, pipelines, conduits, and 
other structures or equipment accessory to one or more Wind Energy Facilities and 
necessary for the transmission and distribution of electricity.  

Beach Nourishment:  The placement of clean sediment, of a grain size compatible 
with existing beach sediment, on a beach to increase its width and volume for 
purposes of storm damage prevention, flood control, or public recreation. The 
seaward edge of the nourished beach shall not be confined by any structure. 
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Cable/Pipeline Prohibited Areas:  The areas delineated on the Cape Cod Ocean 
Management Plan Cable/Pipeline Prohibited Areas Map, attached as Exhibit D and 
incorporated by reference.   The resources identified on this map include North 
Atlantic Right Whale Core Habitat, Fin Whale Core Habitat, Humpback Whale 
Core Habitat, and the Cape Cod Ocean Sanctuary, all as defined in the OMP.   

Clerk: Clerk of the Cape Cod Commission. 

Critical Habitat:  (1) specific areas identified by the Natural Heritage and 
Endangered Species Program (NHESP) within the geographical area occupied by 
the species at the time of listing, if they contain physical or biological features 
essential to conservation, and those features may require special management 
considerations or protection; and (2) specific areas outside the geographical area 
occupied by the species if the NHESP determines that the area itself is essential for 
conservation. 

Cultural Landscape:  A geographic area (including both cultural and natural 
resources and the wildlife or domestic animals therein) associated with an historic 
event, activity, or person, or exhibiting other cultural or aesthetic values. There are 
four general types of Cultural Landscapes, not mutually exclusive: historic sites, 
historic designed landscapes, historic vernacular landscapes, and ethnographic 
landscapes. 

CZM:  Massachusetts Office of Coastal Zone Management 

Development:  any of the following undertaken by any person: any building, 
construction, renovation, mining, extraction, dredging, filling, excavation, or 
drilling activity operation; any material change in the use or appearance of any 
structure in the land itself; any activity that alters a shore, beach, seacoast, river, 
stream, lake, pond, canal, marsh, dune area, woodland, wetland, endangered species 
habitat, aquifer, or other resource area, including coastal construction or other 
activity in Barnstable county within the jurisdiction limits of Barnstable county; 
demolition of a structure; or the deposit of refuse, solid or liquid waste or fill on a 
parcel of land or in any water area.  Developments include, but are not limited to, 
Sand and Gravel Mining or Sand Mining operations, Wind Energy Facilities, Wave 
Energy or Tidal Energy Facilities, and the installation of pipelines, cables, and 
other conduits. 

Dredging:  removal of materials including, but not limited to, rocks, bottom 
sediments, debris, sand, refuse, plant or animal matter, in any excavating, cleaning, 
deepening, widening or lengthening, either permanently or temporarily, of any 
flowed tidelands, rivers, streams, ponds or other waters of the Commonwealth.  
Dredging shall include Improvement Dredging, Maintenance Dredging, excavating 
and backfilling or other dredging and subsequent refilling. 

Exclusionary Areas:  Special, sensitive or unique areas (“SSUs”) that (a) comprise 
one or more of the following, as delineated generally in Figures 2-2 or 2-13 of the 
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OMP or delineated more specifically through the provision of scientifically reliable 
evidence to the extent available: North Atlantic Right Whale Core Habitat, Fin 
Whale Core Habitat, Humpback Whale Core Habitat, Roseate Tern Core Habitat, 
Special Concern Tern Core Habitat, Leach’s Storm-Petrel Important Habitat, Long-
tailed Duck Important Habit, Colonial Waterbirds Important Nesting Habitat, Areas 
of Hard/Complex Seafloor, Eelgrass, Intertidal flats, and Important Fish Resource 
Areas; or (b) comprise expanded North Atlantic Right Whale Habitat as delineated 
on the map attached hereto as Exhibit E.  To the extent an Exclusionary Area 
overlaps a Prohibited Area, it shall be treated as a Prohibited Area. 

Executive Committee: A standing committee established by the Cape Cod 
Commission on April 25, 1990. 

Executive Director: The Executive Director of the Cape Cod Commission. 

Hard/Complex Bottom or Hard/Complex Seafloor:   Seafloor characterized by any 
combination of the following: 1) areas of exposed bedrock or concentrations of 
boulder, cobble, or other similar hard bottom distinguished from surrounding 
unconsolidated sediments, 2) a morphologically rugged seafloor characterized by 
high variability in bathymetric aspect and gradient, or 3) man-made structures, such 
as artificial reefs, wrecks, or other functionally equivalent structures that provide 
additional suitable substrate for development of hard bottom biological 
communities.   

Hazardous Waste:  Any Hazardous Waste, Universal Waste or Waste as defined in 
the Massachusetts Hazardous Waste Regulations, 310 CMR 30.010 resulting from 
construction, testing, maintenance and decommissioning of all project related 
structures and equipment. 

Hearing Officer(s): A person(s) designated to take testimony, open, close and 
continue hearings and to accept letters of withdrawal. 

Historic Landscape:  See Cultural Landscape  

Host Community: Any one of the region's 15 municipalities where the WEF is 
proposed to make landfall. 

Impacted Community: Any one (or more) of the region's 15 municipalities where 
either any part of the proposed WEF and Associated WEF Infrastructure falls 
within a municipal jurisdiction, or any one (or more) of the region’s 15 
municipalities that is located within 10 miles of the WEF and has a coastline in the 
same Regional Seascape Unit. 
 

Improvement Dredging:  any dredging in an area which has not been previously 
dredged or which extends the original dredged width, depth, length, or otherwise 
alters the original boundaries of a previously dredged area for the purposes of 
improving navigation or flushing of an embayment or harbor.   
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Locally Owned: – A business or manufacturer that: 
a)  is responsible for its own decision-making regarding marketing, operations, 
and legal proceedings; and 
b)  if a corporation, has a majority of its outstanding shares beneficially owned 
by individuals who are residents of Barnstable County; or 
c)  if a partnership, its partners owning a majority beneficial interest in the 
partnership are residents of Barnstable County; or 
d)  if an individual or a sole proprietor, he or she is a resident of Barnstable 
County. 
 
MBUAR:  Massachusetts Board of Underwater Archaeological Resources 

Maintenance Dredging:  Dredging in accordance with a license or permit in any 
previously authorized dredged area which does not extend the originally dredged 
depth, width, or length. 

MEPA: Massachusetts Environmental Policy Act, M.G.L. Chapter 30, Sections 61-
62H. 

MHC:  Massachusetts Historical Commission 

MORIS:  Massachusetts Ocean Resources Information System 

Ocean Management Plan, or OMP:  The plan promulgated by the Executive Office 
of Energy and Environmental Affairs of the Commonwealth of Massachusetts 
entitled, “Massachusetts Ocean Management Plan,” dated December 2009, 
comprising two volumes (Volume 1 – Management and Administration, and 
Volume 2 – Baseline Assessment and Science Framework) 

Ocean Management Planning District of Critical Planning Concern, or Ocean 
DCPC, or the District:  All the ocean waters (comprising approximately 521,552.3 
acres of open water) and land below and air above within Barnstable County, 
starting from a line drawn 0.3 nautical miles seaward from Mean High Water 
(MHW) around Barnstable County and extending to 3 nautical miles from MHW, 
or the state jurisdictional boundary, whichever is farther from the shore, not to 
include the waters of Plymouth County, as shown on the attached map, Exhibit A. 
This area is coincident with the planning area as defined in the Massachusetts 
Ocean Management Plan and excludes the Cape Cod Canal and many of the bays, 
harbors and embayments as shown on the attached map. Where the bounds of 
Falmouth, Mashpee, and Bourne’s municipal corporations intersect with the bounds 
of Wareham, Marion, Mattapoisett, Fairhaven, Gosnold, West Tisbury, Tisbury, or 
Oak Bluffs’ municipal corporations, the district boundary ends with the municipal 
corporation boundary. The boundaries are shown on the map attached herein as 
Exhibit A and incorporated by reference.  The Ocean Management Planning 
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District of Critical Planning Concern is also referred to as the “Ocean DCPC” or the 
“District.” 

Planning Committee: A standing committee established by the Cape Cod 
Commission on April 25, 1990 

Prohibited Areas:  Areas that are Wind Energy Facility Prohibited Areas, Sand and 
Gravel Mining Prohibited Areas, or Cable/Pipeline Prohibited Areas, with the 
exception of cables attached to a Cape Cod Commission approved WEF that is not 
within a Cable Prohibited area or WEF Prohibited area, and is in a Provisional or 
Exclusionary area as defined by these regulations.   

Provisional Areas:  Areas within the District that are not identified specifically as 
Prohibited Areas or Exclusionary Areas. 

Regional Community: The fifteen towns that comprise Barnstable County. 

Regional Seascape Units:  Subdivisions of the coastline defined by major regional 
headlands, islands or coastal features that extend seaward to the boundary of the 
DCPC in the ocean, and to the highest landside topographical contour reached 
inland from the coast. Regional Seascape Units are depicted graphically on Exhibit 
F. 

Regulatory Committee: A standing committee established by the Cape Cod 
Commission on April 25, 1990. 

Sand and Gravel Mining or Sand Mining:  Activities involving the removal of 
material from the ocean floor for the purposes of Beach Nourishment, but not 
including Maintenance Dredging activities that include a Beach Nourishment 
component. 

Sand and Gravel Mining Prohibited Areas:  The areas delineated on the Cape Cod 
Ocean Management Plan Sand and Gravel Mining Prohibited Areas Map, attached 
as Exhibit C and incorporated by reference.  The resources identified on this map 
include North Atlantic Right Whale Core Habitat, Fin Whale Core Habitat, 
Humpback Whale Core Habitat, and the Cape Cod Ocean Sanctuary, all as defined 
by the OMP.  

Scenic Road:  A public road that has one or more of the following characteristics: 

(1) Passes through an area of outstanding natural environmental features 
providing views of scenic elements such as salt marshes, rivers, bays, dunes 
and the ocean; 

(2) Provides outstanding views of rural, agricultural landscapes including 
scenic elements such as panoramic or distant views, cropland, pastures, fields, 
streams, ponds, hedgerows, stone or wooden fences, farm buildings and 
farmsteads; 
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(3) Follows historic road alignments and provides views of historic resources;  

(4) A large proportion of the road provides frontage for properties that are in a 
historic district or subject to perpetual or long-term agricultural, environmental 
or historic easements. 

(5) Is designated by a municipality as a scenic road. 

Scenic Resources: Public locations or areas that are recognized and enjoyed for 
their visual and scenic qualities and whose features, patterns, and characteristics 
contribute to a distinct sense of appreciation of the natural and cultural 
environment. 

Solid Wastes:  Any useless, unwanted, and/or discarded material, including but not 
limited to any material that is intended to be disposed or being disposed, or that is 
stored, treated or transferred pending such disposal resulting from construction, 
testing, maintenance and decommissioning of any project related structures and 
equipment. 

TOY: Time of Year. 

Visual Impact: The degree of change in scenic quality resulting from an activity. 

Wind Energy Facility or WEF:  any electrical generating plant, facility, or unit 
designed to produce, manufacture, or otherwise generate electric energy in whole or 
in part by wind, together with any other facilities and equipment located at the same 
site, whether or not directly related to the production of electric energy through 
wind.  As used herein, the term “Wind Energy Facility” shall include any portion of 
a Wind Energy Facility or its Associated Wind Energy Facility Infrastructure.  This 
includes, but is not limited to, all transmission, storage, collection and supply 
equipment, substations, transformers, site access, and machinery associated with 
the use. A Wind Energy Facility may include one or more wind turbines. 

Wind Energy Facility Prohibited Areas:  The areas comprising (a) the areas 
extending from the landward boundary of the district seaward 2 nautical miles 
(nm); and (b) the areas delineated on the Cape Cod Ocean Management Plan Map 
of Wind Energy Facility Prohibited Areas, attached as Exhibit B and incorporated 
by reference.  Resources identified on this map include North Atlantic Right Whale 
Core Habitat, Fin Whale Core Habitat, Humpback Whale Core Habitat, Long-tailed 
Duck, Roseate Tern, Special Concern Tern species (Arctic, Least, and Common 
Terns), important nesting habitats of colonial waterbirds and Leach’s Storm Petrel, 
High Effort and Value Commercial Fishing Areas, Concentrated Commercial 
Fishing Traffic Lanes, Concentrated Commercial Traffic lanes, and the Cape Cod 
Ocean Sanctuary, all as defined by the OMP. 

 

SECTION 2: JURISDICTION – PROJECTS SUBJECT TO THE OCEAN DCPC 
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IMPLEMENTING REGULATIONS 

These regulations shall apply to any Development or project, including an expansion, 
extension, or alteration of an existing Development or project, that satisfies the following 
criteria:  

(a) the proposed Development or a portion or component thereof is located 
partially or entirely within the Ocean DCPC 

 (b) the proposed Development or a portion or component thereof includes one 
or more WEFs, the installation of cables or pipelines or similar conduit-
type structures, or sand and gravel mining or the use of wave energy or 
tidal energy to produce, manufacture, or otherwise generate electric 
energy.   

(c) the proposed Development requires one of the following: (i) with respect 
to WEFs and cables, pipelines, or similar conduit-type structures, an 
Environmental Notification Form (“ENF”) pursuant to the Massachusetts 
Environmental Policy Act, G.L. c. 30, § 61 et seq. (“MEPA”); or (ii) with 
respect to sand and gravel mining, an Environmental Impact Report 
(“EIR”) pursuant to MEPA.   

 

SECTION 3: PROCEDURE FOR REVIEWING PROJECTS OR 
DEVELOPMENTS 

 

(a)  Referral; Review 

Any municipal agency that receives an application for a permit, license or other 
authorization for a proposed Development subject to these regulations shall notify the 
Commission.  No such Development shall commence until the Commission has issued a 
decision pursuant to these regulations and all applicable appeal periods have passed 
without an appeal having been taken or, if an appeal has been taken, until a final 
judgment on the Commission’s decision has been entered by a court of competent 
jurisdiction.   

 

(b)  Notice 

Upon receipt by the Commission of a notice pursuant to subsection (a) above, or upon the 
filing of an application pursuant to this section, the Commission shall notify, by certified 
mail, the applicant (except where the Development is brought to the Commission’s attention 
by the filing of an application) and the town clerk for each municipality in Barnstable 
County. 
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(c) Contents of Application 

All applications shall include (i) the application form on file with the Clerk, (ii) the 
appropriate filing fee, (iii) a true copy of the deed(s) or other instrument(s) of record 
showing ownership or control of the property that is site of the proposed Development, and 
(iv) such additional application materials as are required by the section of these regulations 
relevant to the type of Development proposed (e.g., WEF, sand and gravel, or 
cables/pipelines), and as are required in Section 7, General Regulations Applicable to all 
Projects or Development within the District. 

 

(d) Completeness Review; Scheduling and Notice of Public Hearing 

[1] Upon receipt of an application the Executive Director or his/her designee will review 
the application for completeness.  In order to be complete, an application shall contain 
all of the items identified in subsection (c) above, unless waived by the Executive Director 
or his/her designee.  If additional data or analysis is necessary to assess the impact of the 
proposed Development, Commission staff may schedule a meeting with the applicant to 
discuss the additional information required to facilitate Commission review. 

[2] A public hearing shall not be scheduled until an application is complete.  Failure to 
submit a complete application in a timely manner may result in a procedural denial.   

[3] Once an application is determined to be complete, a public hearing will be scheduled 
and Commission staff shall review the application for its consistency with these 
regulations.  The regulations and associated technical bulletins applicable to the 
Commission review of the proposed Development shall be those in effect at the date of 
the first public hearing 

[4] The Commission shall hold the first public hearing within 60 calendar days of the 
date an application is deemed complete.   

[5] All public hearings will be noticed as provided below: 

(a) by publication in a newspaper of general circulation throughout Barnstable 
County, once in each of two successive weeks, the first publication to be not less 
than 14 calendar days before the day of the hearing; 

(b) by posting notice in a conspicuous place in the Commission's offices not less 
than 14 calendar days before the day of the hearing; 

(c) by mailing notice at least 14 calendar days before the day of the hearing to the 
Assembly of Delegates, County Commissioners, and the town clerk for each 
municipality in Barnstable County; 
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(d) by mailing notice at least 14 calendar days before the day of the hearing to the 
applicant; 

(e) if the proposed Development includes work on land above the present mean 
high water mark, as defined in 310 CMR 9.00, by mailing notice at least 14 
calendar days before the day of the hearing to all abutters to the parcel of land on which 
work is proposed, based on a list of abutters provided by the applicant and certified 
by the tax assessor of the municipality or municipalities in which such parcel of land 
is located.  Abutters shall include owners of land directly opposite on any public or 
private street or way and owners of land located within 300 feet of any boundary 
of the land on which work is proposed as part of the Development. 

 [6] The applicant shall ensure that copies of all documents subject to notice and hearing 
are available for public inspection at the Commission's office as of the first date on which 
notice is published.  The Commission will make such copies available for public 
inspection during normal business hours. 

 

(e) Conduct of Public Hearing 

[1] Subcommittee. The Commission may appoint the Regulatory Committee, a 
Subcommittee or Commission staff member to serve as hearing officers to conduct the 
Public Hearing, to hear and report the evidence and testimony, and to assemble and 
report the record with a recommended decision for consideration by the Commission. 
The Commission will hold a public hearing following receipt of the recommendations of 
the Subcommittee or its designee. 

[2] Prehearing Conference. The Subcommittee or its designee may order the applicant 
to attend a prehearing conference to narrow and define the issues and to consider any 
other matters that may aid in the orderly and efficient conduct of the public hearing and 
the disposition of the application.  

[3] Information and Papers.  Applicants shall provide requested information and file and 
serve papers in a timely manner.  A timely manner means that information must be 
submitted to the Commission at least 14 calendar days in advance of a meeting or 
hearing. The Commission or its designee may postpone consideration of information 
submitted less than 14 calendar days prior to a scheduled meeting or hearing. 
Computation of any time period referred to herein shall begin on the first day following 
the act which initiates the running of the time period. The last day of the time period is 
included unless it is a Saturday, Sunday or legal holiday, in such case the period shall 
run until the close of the next business day.  Failure by the applicant to provide 
information in a timely manner may result in cancellation of a meeting or hearing or in a 
procedural denial. 

[4] Administrative Record.  The Subcommittee, the Commission and/or its designee shall 
make a record of their public hearings which shall consist of any materials filed with the 
Subcommittee and/or Commission during the time period within which the Subcommittee 
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and/or Commission is accepting materials from the public and/or the applicant. 

 

SECTION 4: WIND ENERGY FACILITIES 

(a)  Prohibited Areas 

WEFs or their associated infrastructure shall be located outside of the Wind Energy 
Facility Prohibited Areas. 

 

(b)  Application Requirements for Provisional and Exclusionary Areas 

 [1]  All applicants for a WEF shall provide evidence of filing status with the Federal 
Aviation Administration, including but not limited to provision of the Notice of Proposed 
Construction or Alteration, as required for projects subject to  CFR Title 14 Part 77.9.1 

[2]  All applicants for a WEF shall provide a site map demonstrating the provision of 
adequate buffers to established ferry routes, navigational channels and commercial 
shipping lanes in accordance with Ocean Resources Maps available  through MORIS at 
the Massachusetts CZM website. 

[3]  All applicants for a WEF shall provide:  

 An Operations and Maintenance Plan, which shall include a detailed Operation 
and Maintenance Schedule for the life of the WEF and associated infrastructure, 
including applicable TOY restrictions and/or other natural resource restrictions. 
Contingency plans for unforeseen maintenance, for instance, in the wake of 

                                                
1 FAA Obstruction Evaluation / Airport Airspace Analysis (OE/AAA) (new rules as of April 29, 
2011); https://oeaaa.faa.gov/oeaaa/external/searchAction.jsp?action=showWindTurbineFAQs 

In administering Title 14 of the Code of Federal Regulations CFR Part 77, the prime objectives of the FAA are to promote air safety and the 
efficient use of the navigable airspace. To accomplish this mission, aeronautical studies are conducted based on information provided by 
proponents on an FAA Form 7460-1, Notice of Proposed Construction or Alteration. 

CFR Title 14 Part 77.9 states that any person/organization who intends to sponsor any of the following construction or alterations must 
notify the Administrator of the FAA:  

• any construction or alteration exceeding 200 ft above ground level  
• any construction or alteration:  

o within 20,000 ft of a public use or military airport which exceeds a 100:1 surface from any point on the runway of 
each airport with its longest runway more than 3,200 ft  

o within 10,000 ft of a public use or military airport which exceeds a 50:1 surface from any point on the runway of each 
airport with its longest runway no more than 3,200 ft  

o within 5,000 ft of a public use heliport which exceeds a 25:1 surface  
• any highway, railroad or other traverse way whose prescribed adjusted height would exceed the above noted standards  
• when requested by the FAA  
• any construction or alteration located on a public use airport or heliport regardless of height or location. 
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damage incurred from inclement weather events, or collision, shall be addressed. 

 An Emergency Response Plan which identifies responsible parties for first 
response and ongoing disaster management from events including, but not limited 
to, fire, mechanical failure (such as blade throw or collapse), collision, 
catastrophe, oil spills, or other hazardous materials leaks. Applicants shall provide 
contractual agreements with all federal, state, and local officials and private 
contractors that will be responsible in the event of an emergency. Such 
agreements shall confirm that those responders are adequately capitalized. 

 A Decommissioning Plan which includes; a commitment and plan to remove all 
components of the project and restore the site to pre-construction conditions 
unless doing so would constitute greater harm to the environment, a 
decommissioning schedule responsive to TOY restrictions, and any security or 
bonding provisions associated with the project, including those parties responsible 
for such securities. The costs for decommissioning shall be adjusted annually 
using the Consumer Price Index, as more specifically detailed in Chapter A, 
Enabling Regulations of the Code of Cape Cod Commission Regulations of 
General Application. 

 A plan to address mitigating the impacts of construction noise on marine life. The 
plan should include an assessment of the construction noise impacts on marine 
life, a monitoring plan for tracking marine wildlife entering the construction zone, 
and a mitigation plan to avoid or minimize construction noise impacts on marine 
wildlife. 

[4]  All applicants for a WEF shall provide a locus map and plans drawn at an appropriate 
scale and stamped by a registered engineer including, but not limited to, the following: 
location of all WEF components, existing conditions, turbine locations, transmission 
network, cable routes and landfall, associated structures, elevations, details, sections and 
specifications. 

(c)  Performance Standards for Provisional and Exclusionary Areas 

[1]  WEFs shall have buffers to established ferry routes, navigational channels and 
commercial shipping lanes with adequate width to prevent accidents or irreconcilable 
conflict between different uses.  

[2]  WEFs shall not eliminate or significantly impair the current and future function of 
working waterfronts, harbors, and fishing grounds for fish, shellfish, and crustaceans. 

[3]  The Operations and Maintenance Plan shall identify the party(ies) responsible for 
ensuring (a) that the WEF and associated infrastructure is maintained in sound condition 
so as not to constitute a significant threat to the public health and safety and the 
environment; (b) that adequate capital or insurance exists to make necessary repairs, 
including repairs on account of accidents and natural disasters; and (c) that all 
performance standards set forth herein will be met. Such Operations and Maintenance 
Plan shall include provisions for regular review by the Commission, and the Commission 
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shall require a Certificate of Compliance to ensure reporting is submitted in a timely 
manner. 

[4]  The Emergency Response Plan shall ensure the timely and competent response to 
accidents or disasters so as to minimize to the greatest extent practicable threatened or 
actual harm to the public and damage to the environment. 

[5]  The Decommissioning Plan shall ensure that (a) the capital necessary to remove any 
structures and restore disturbed areas to their natural condition exists and is secure; and 
(b) the removal of structures and restoration of natural areas will take place within a time 
period and in a manner that minimizes to the greatest extent possible the risk of harm to 
the public health and safety and damage to the environment, including observation of 
TOY restrictions. The Cape Cod Commission shall require a Certificate of Compliance to 
ensure the provisions of the plan are met. 

Community Benefit 

[6]  Applicants for WEFs shall demonstrate the project’s benefit to the community 
through compliance with the following criteria: 

Allocation 
of Benefits 

Energy 
Import 
Substitution 

Local 
Fiscal 
Benefit 

Regional 
Ownership 

Public 
Facilities 
Benefit 

Host 
Community 

 √+  √ 

Impacted 
Community 

 √  √ 

Regional 
Community 

√  √  

Community Benefit Criteria 

1. Energy Import Substitution - Applicants for WEFs shall demonstrate through a 
statement of need that energy generated from the project would otherwise be 
imported into the region. 

2. Local Fiscal Benefit - Applicants for WEFs shall contribute a percentage, in 
accordance with Technical Bulletin ___, of the WEFs electrical generation 
capacity to Host and Impacted Communities on an annual basis for the life of the 
WEF. 
2a). Disbursement of Benefit - Majority share shall be disbursed to the Host 
Community; remainder disbursed to Impacted Community, or Communities. 
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3. Regional Ownership - A share of a proposed WEF shall be owned or controlled 
by a public, or quasi-public regional entity, in accordance with Technical Bulletin 
___. 

4. Public Facilities Benefit - Applicants for WEFs shall provide, in part or in full, the 
energy generated by the WEF directly to a public facility(s). 

[7]  The Commission shall find an additional community benefit for projects where 
applicants demonstrate compliance with either of the following criteria: 

1. Local Labor and Service Providers - Applicants for WEFs shall employ a majority 
of local businesses in the construction and ongoing operational phases of the 
project. 

2. Diverse Employment Opportunity - Applicants for WEFs shall employ or directly 
benefit residents with disabilities or minority residents, and/or hire minority, 
veteran-, and women-owned firms for the construction and ongoing operational 
phases of the project. 

Community Character 

[8]  WEFs shall be sited and designed to avoid Adverse Visual Impacts to the Cape’s 
scenic and cultural/historic resources, including structures listed or eligible for listing on 
the National or State Register of Historic Places and Historic or Cultural Landscapes.  In 
order to determine the Visual Impact of a WEF, a Visual Impact Assessment (VIA) shall 
be required for any Development in the Ocean DCPC in accordance with the Technical 
Bulletin __.  

Archaeological and Historical Resources.   

[9]  Where Development is proposed on or adjacent to known archaeological sites or sites 
with high archaeological sensitivity as identified by the MBUAR and/or the MHC, it 
shall be configured to protect such resources. A predevelopment investigation of such 
sites shall be required early in the site planning process to serve as a guide for layout of 
the Development.  

Natural Resources 

[10]  Construction and/or decommissioning of WEFs and their associated infrastructure 
shall not be permitted from January to May in North Atlantic Right Whale Critical 
Habitat (Cape Cod Bay).Construction and/or decommissioning activities anywhere in the 
District shall immediately cease if North Atlantic Right Whale(s) are observed within two 
(2) miles of WEF construction and/or decommissioning area, until such time that the 
National Marine Fisheries Service (NMFS), Massachusetts Division of Marine Fisheries, 
and/or a NMFS approved environmental monitor determine that construction and/or 
decommissioning activities may resume. 
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[11] To reduce the potential for vessel harassments or collisions with listed whales and 
sea turtles, all vessel and aircraft captains and project managers associated with the 
construction, operation/ maintenance and/or decommissioning of the WEF facility shall 
be familiar with the NOAA Fisheries Northeast Regional Viewing Guidelines, as 
updated, and MMS Gulf of Mexico Region’s Notice to Lessee (NTL) No. 2007-G04 - 
Vessel Strike Avoidance and Injured/Dead Protected Species Reporting guidelines, 
http://www.nero.noaa.gov/prot_res/mmv/regs.html 
 

[12]  WEF Development shall avoid water depths less than 20 meters to protect sea duck 
habitat.  The applicant may overcome the presumption that a location less than 20 meters 
water depth provides habitat for sea ducks by providing site surveys that demonstrate that 
the site does not provide important feeding, resting, staging, or overwintering habitat for 
sea ducks. 

[13]  WEFs shall be sited and designed to avoid avian or bat migratory routes. 
Alternatively, where such routes are not known, an applicant shall demonstrate that a 
WEF can be operated to ensure bird and bat safety during significant migratory events 
through monitoring equipment and an operations plan. 

[14]  Construction and/or decommissioning of WEFs or their associated infrastructure 
shall ensure the protection of sea turtles. The applicant shall provide a species protection 
plan  for review and approval when Development is proposed within sea turtle habitat or 
during times of year when turtles are present. The Commission may consult with the 
NHESP in review and approval of a species protection plan. 

[15]  Construction of WEFs or associated infrastructure areas shall protect important fish 
resources and habitat as classified by the Division of Marine Fisheries, including 
diadromous fish runs and shellfish. WEFs may be permitted only if the presumption of a 
site’s importance to fish resources and habitat may be overcome where the applicant 
demonstrates through a site assessment that the resources do not exist, or the site is not 
significant to important fish resources and habitat.  

[16]  Construction of WEFs or their associated infrastructure shall not have any direct 
impacts on eelgrass beds or other biologically productive benthic habitats (e.g. 
hard/complex seafloor). The burden of proof shall be on the applicant to demonstrate 
through field surveys that the resources are not present, and/or will not be adversely 
impacted. WEFs shall avoid impacts to areas of historic eelgrass beds  to the maximum 
extent feasible, regardless of whether eelgrass is found in the historic eelgrass bed at the 
time of application. 

[17]  Applicants for WEFs proposed within 500 feet of eelgrass or other biologically 
productive benthic habitats (e.g. hard/complex seafloor) shall provide an analysis of 
anticipated sediment dispersion resulting from construction. The results of the sediment 
dispersion modeling shall be used to ensure that the design and siting of WEF and 
associated infrastructure avoids indirect impacts (e.g. turbidity) to eelgrass and other 
biologically productive benthic habitats (e.g. hard/complex seafloor). The 500 ft buffer 
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may be extended in cases where currents or wave activity are anticipated to increase 
sediment dispersion and negatively impact eelgrass or other biologically productive 
benthic habitats. The areal extent and health of eelgrass beds within 500 feet of 
construction activity shall be monitored to detect indirect impacts to sensitive benthic 
habitats. 

[18] The Commission will consult with the Massachusetts Division of Marine Fisheries 
in determining whether restrictions shall be placed on the timing or methods of WEF 
construction and decommissioning to avoid temporary or permanent impacts to critical 
life history stages (e.g., spawning, and egg, embryo, and juvenile development) of marine 
species. Best management practices shall be employed during WEF construction and 
decommissioning to minimize turbidity and sedimentation impacts to sensitive benthic 
habitats, including eelgrass and hard/complex bottom. The applicant shall provide a 
monitoring plan for Commission review and approval to monitor turbidity, suspended 
particulates, light penetration, dissolved oxygen and nutrient conditions during 
construction and decommissioning.  The report shall identify sensitive marine resources 
in the vicinity of the WEF site, any changes in the areal extent and health of the sensitive 
marine resources, and contingency plans if turbidity conditions exceed identified 
thresholds. 

[19]  Development associated with WEFs within critical animal and plant habitat areas 
shall submit the Development proposal to the Massachusetts Natural Heritage and 
Endangered Species Program for review and comment.  Development that would 
adversely affect habitat of local populations of rare animals and plants shall not be 
permitted. Development may be permitted where the proponent can demonstrate that 
such Development will not adversely affect such habitat. An animal and plant habitat 
management plan may be required as a condition of approval when Development or 
redevelopment is permitted in critical animal and plant habitat areas. 

[20]  Construction noise shall be limited at all times to levels shown to have no material 
adverse effect on marine life.  An acoustic monitoring and response plan, including time-
of-year (TOY) restrictions on construction and decommissioning, shall be provided to the 
Commission for review and approval. 

Cumulative Impacts 

[21] As part of an application for Development within the District, the cumulative 
impacts of existing or permitted WEFs, sand and gravel mining operations, and cables 
and pipelines within the District shall be considered. Applicants shall identify on a map 
all of the existing or permitted WEFs, Sand Mining operations, or cable or pipeline 
installations within the District, and the Commission shall determine whether the public 
benefits of the project outweigh the cumulative adverse impacts to resources protected 
under these regulations.. 

 

 (d)  Additional Performance Standards for Exclusionary Areas.  In addition to the 
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Performance Standards above for Provisional and Exclusionary Areas, projects or 
Developments proposed for Exclusionary Areas must satisfy the following Performance 
Standard. 

[1] WEFs may only be sited within Exclusionary Areas that comprise expanded North 
Atlantic Right Whale habitat provided the applicant can demonstrate through the 
provision of clear and convincing evidence that North Atlantic Right Whales have not 
been present in the Exclusionary WEF area for the prior five year period. 

 

SECTION 5: SAND AND GRAVEL MINING 

(a) Prohibited Areas 

Sand and Gravel Mining operations shall be located outside of Sand and Gravel Mining 
Prohibited Areas. 

 

(b) Application Requirements  

[1]  All applicants for a Sand Mining operation shall provide a site map demonstrating 
the provision of adequate buffers to established ferry routes, navigational channels and 
commercial shipping lanes in accordance with Ocean Resources Maps available through 
MORIS at the Massachusetts CZM website. 

[2]  All applicants for a Sand Mining operation shall provide:  

 An Operations and Maintenance Plan, which shall include a detailed Operation & 
Maintenance Schedule for the life of the project and associated infrastructure, 
including applicable TOY restrictions and/or other natural resource restrictions. 
Contingency plans for unforeseen maintenance, for instance, in the wake of 
damage incurred from inclement weather events, or collision, shall be addressed. 

 An Emergency Response Plan which identifies responsible parties for first 
response and ongoing disaster management from events including, but not limited 
to, fire, collision, catastrophe, oil spills, other hazardous materials leaks, or poor 
water quality or sedimentation resulting from mining operations. Applicants shall 
provide contractual agreements with all federal, state, and local officials and 
private contractors that will be responsible in the event of an emergency. Such 
agreements shall confirm that those responders are adequately capitalized. 

 A plan to address mitigating the impacts of construction noise on marine life. The 
plan shall include an assessment of the construction noise impacts on marine life, 
a monitoring plan for tracking marine wildlife entering the construction zone, and 
a mitigation plan to avoid or minimize construction noise impacts on marine 
wildlife. 
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[3]  Applicants for Sand Mining projects shall submit:  

(a) a report documenting the potential impacts of the proposed project on 
sediment transport patterns and regional sediment budgets of both the borrow and 
placement sites, and the adjacent areas 

(b) a local hazard mitigation plan which includes  climate adaptation strategies for 
the affected communities (may be the Regional Multi-Hazard Mitigation Plan 
where a local plan has not been adopted), and 

(c) evidence that the proposed Sand Mining project for Beach Nourishment 
purposes results in a substantial benefit to public resources and the coastal 
ecosystem, and sediments derived from the borrow site will be used locally or 
regionally (not exported outside the region). 

[4] All applicants for a Sand Mining project shall provide a locus map and plans drawn at 
an appropriate scale and stamped by a registered engineer including, but not limited to, 
the following: location of Sand Mining activities, existing conditions, footprint, depth of 
excavation, a physical and chemical analysis of sediment samples sufficient to represent 
the overall size and depth of the proposed mining area, details, sections and 
specifications.  

[5] The applicant shall conduct an assessment of the environmental impacts of Sand 
Mining activities prior to permitting. Components of a physical impact assessment shall 
include, but are not limited to: a pre- and post-construction analysis of local ocean 
currents and wave conditions and their effects on sediment transport rates and patterns, 
impacts to existing coastal landforms, infrastructure, and public/private property; pre- and 
post-construction analysis of impacts to marine species, communities, and habitats; 
assessment of sand infill rates of borrow pits, and the effects of the project on the 
adjacent seabed, shore erosion, regional sand budgets, and landward freshwater 
resources. 

[6] The applicant shall provide a post-construction restoration and monitoring plan that 
ensures restoration of the borrow site(s) to productive natural resource conditions to the 
maximum extent feasible. The Commission shall require a Certificate of Compliance to 
ensure the provisions of the plan are met. 

 

(c) Performance Standards for Provisional and Exclusionary Areas 

[1]  Developments or projects shall have buffers to established ferry routes, navigational 
channels and commercial shipping lanes with adequate width to prevent accidents or 
irreconcilable conflict between different uses. 

[2]  Developments or projects shall not eliminate or significantly impair the current and 
future function of working waterfronts, harbors, and fishing grounds for fish, shellfish, 
and crustaceans.  
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[3]  The Operations and Maintenance Plan shall identify the party(ies) responsible for 
ensuring (a) that the Sand Mining operation is operated and maintained so as not to 
constitute a significant threat to the public health and safety and the environment; (b) that 
adequate capital or insurance exists to make necessary repairs, including repairs on 
account of accidents and natural disasters; and (c) that all performance standards set forth 
herein will be met. Such Operations and Maintenance Plan shall include provisions for 
regular review by the Commission, and the Commission shall require a Certificate of 
Compliance to ensure reporting is submitted in a timely manner. 

[4] The Emergency Response Plan shall insure the timely and competent response to 
accidents or disasters so as to minimize to the greatest extent practicable threatened or 
actual harm to the public and damage to the environment. 

Community Character 

 [5]  Sand Mining operations shall be sited and designed to avoid Adverse Visual Impacts 
to the Cape’s scenic and cultural/historic resources, including structures listed or eligible 
for listing on the National or State Register of Historic Places and Historic or Cultural 
Landscapes.  In order to determine the Visual Impact of a Sand Mining operation, a 
Visual Impact Assessment (VIA) shall be required for review for any Development 
associated with Sand Mining that exceeds 12 months in duration during any calendar year 
in the Ocean DCPC in accordance with the Technical Bulletin __.  

Archaeological and Historical Resources.   

 [6]  Where Development is proposed on or adjacent to known archaeological sites or 
sites with high archaeological sensitivity as identified by the MBUAR and/or the MHC, it 
shall be configured to protect such resources.  A predevelopment investigation of such 
sites shall be required early in the site planning process to serve as a guide for layout of 
the Development.  

Physical Assessment 

[7]  Sand Mining shall not change ocean currents or wave conditions that result in 
adverse effects on existing coastal landforms, infrastructure, and public/private property, 
including saltwater intrusion on landward freshwater resources.  

Natural Resources 

[8]  Sand Mining shall not be permitted from January to May in North Atlantic Right 
Whale Critical Habitat (Cape Cod Bay). 

Construction and/or decommissioning activities anywhere in the District shall 
immediately cease if North Atlantic Right Whale(s) are observed within two (2) miles of 
Sand Mining operations, until such time that the National Marine Fisheries Service 
(NMFS), Massachusetts Division of Marine Fisheries, and/or a NMFS approved 
environmental monitor determine that mining operations may resume. 
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[9] To reduce the potential for vessel harassments or collisions with listed whales and sea 
turtles, all vessel and aircraft captains and project managers associated with the Sand 
Mining operation shall be familiar with the NOAA Fisheries Northeast Regional Viewing 
Guidelines, as updated, and MMS Gulf of Mexico Region’s Notice to Lessee (NTL) No. 
2007-G04 - Vessel Strike Avoidance and Injured/Dead Protected Species Reporting 
guidelines, http://www.nero.noaa.gov/prot_res/mmv/regs.html 

 

[10] Sand Mining shall not be permitted where Sand Mining operations would adversely 
impact the core habitats of Long-tailed Duck, Roseate Tern, Special Concern Tern 
species (Arctic, Least, and Common Terns), and important nesting habitats of colonial 
waterbirds and Leach’s Storm Petrel, all as delineated by the OMP. Development may be 
permitted where the proponent can demonstrate that such Development will not adversely 
affect the habitat of these species. A species protection plan may be required as a 
condition of approval when Development is permitted in these core habitats. 

[11]  Sand Mining operations shall avoid water depths less than 20 meters to protect sea 
duck habitat.  The applicant may overcome the presumption that a location less than 20 
meters water depth provides habitat for sea ducks by providing site surveys that 
demonstrate that the site does not provide important feeding, resting, staging, or 
overwintering habitat for sea ducks. 

[12]  Sand Mining shall ensure the protection of sea turtles. The applicant shall provide a 
species protection plan for review and approval when Development is proposed within 
sea turtle habitat or during times of year when turtles are present. The Commission may 
consult with the NHESP in review and approval of a species protection plan. 

[13]  Sand Mining operations shall protect important fish resources and habitat as 
classified by the Division of Marine Fisheries, including diadromous fish runs and 
shellfish. Sand Mining operations may be permitted in Exclusionary or Provisional areas, 
provided that the presumption of a site’s importance to fish resources and habitat is 
overcome where the applicant demonstrates through a site assessment that the resources 
do not exist, or the site is not significant to important fish resources and habitat. Sand 
Mining operations shall also avoidlicensed commercial fishing or aquaculture 
installations (e.g. fish weirs, aquaculture pens, rafts, floats, etc.) 

[14]  Sand Mining operations shall not have any direct impacts on eelgrass beds or areas 
of other biologically productive benthic habitats (e.g. hard/complex seafloor) . The 
burden of proof shall be on the applicant to demonstrate through field surveys that the 
resources are not present, and/or will not be adversely impacted. Sand Mining operations 
shall avoid impacts to areas of historic eelgrass beds  to the maximum extent feasible, 
regardless of whether eelgrass is found in the historic eelgrass bed at the time of 
application. 

[15]  Applicants for proposed Sand Mining operations located within 500 feet of eelgrass 
beds or other biologically productive benthic habitats (e.g. hard/complex seafloor)  shall 
provide an analysis of anticipated sediment dispersion resulting from Sand Mining 
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activities. The results of the sediment dispersion modeling shall be used to ensure that the 
design and siting of Sand Mining operations avoids indirect impacts (e.g. turbidity) to 
eelgrass and other biologically productive benthic habitats (e.g. hard/complex seafloor).   

[16] The Commission will consult with Massachusetts Division of Marine Fisheries in 
determining whether restrictions shall be placed on the timing or methods of sand mining 
operations to avoid temporary or permanent impacts to critical life history stages (e.g., 
spawning, and egg, embryo, and juvenile development) of marine species. Best 
management practices shall be employed during Sand Mining operations to minimize 
turbidity and sedimentation impacts to sensitive benthic habitats, including eelgrass and 
other biologically productive benthic habitats (e.g. hard/complex seafloor). The applicant 
shall provide a monitoring plan for Commission review and approval to monitor 
turbidity, suspended particulates, light penetration, dissolved oxygen and nutrient 
conditions in the proposed area for Sand Mining, in addition to a buffer zone that extends 
to the furthest boundary of the potentially affected adjacent area (as determined by 
current/wave modeling). The report shall identify sensitive marine resources in the 
vicinity of the dredge site, any changes in the areal extent and health of the sensitive 
marine resources, and contingency plans if turbidity conditions exceed identified 
thresholds. 

[17]  Applicants for Sand Mining operations within critical animal and plant habitat areas 
shall submit the Development proposal to the Massachusetts Natural Heritage and 
Endangered Species Program for review and comment. Development that would 
adversely affect habitat of local populations of rare animals and plants shall not be 
permitted. Development may be permitted where the proponent can demonstrate that 
such Development will not adversely affect such habitat. An animal and plant habitat 
management plan may be required as a condition of approval when Development or 
redevelopment is permitted in critical animal and plant habitat areas. 

[18]  Construction noise shall be limited at all times to levels shown to have no material 
adverse effect on marine life. An acoustic monitoring and response plan, including time-
of-year (TOY) restrictions on construction and decommissioning, shall be provided to the 
Commission for review and approval. 

Community Benefit 

[19]  Applicants for Sand Mining shall demonstrate that the project results in a substantial 
benefit to local or regional public resources or the coastal ecosystem, and that the 
sediments derived from the offshore borrow site are utilized locally or within Barnstable 
County. 

Cumulative Impacts 

[20] As part of an application for Development within the District, the cumulative 
impacts of existing or permitted WEFs, sand and gravel mining operations, and cables 
and pipelines within the District shall be considered. Applicants shall identify on a map 
all of the existing or permitted WEFs, Sand Mining operations, or cable or pipeline 
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installations within the District, and the Commission shall determine whether the public 
benefits of the project outweigh the cumulative adverse impacts to resources protected 
under these regulations. 

(d) Additional Performance Standards for Exclusionary Areas.  In addition to the 
Performance Standards above for Provisional and Exclusionary Areas, projects or 
Developments proposed for Exclusionary Areas shall satisfy the following Performance 
Standard. 

[1] Sand Mining operations shall not be permitted from January to May in the 
Exclusionary Areas that comprise expanded North Atlantic Right Whale habitat.  Sand 
Mining operations may be permitted in these Exclusionary Areas at other times provided 
the applicant can demonstrate through the provision of clear and convincing evidence that 
the activity will not cause direct or indirect impacts to North Atlantic Right Whales. 

 

SECTION 6: CABLES, PIPELINES, AND OTHER CONDUITS 

(a)  Prohibited Areas 

Cable or Pipeline Installation shall be located outside of Cable/Pipeline Prohibited Areas.   

(b)  Application Requirements 

[1] All applicants for a Cable or Pipeline Installation shall provide a site map delineating 
adequate buffers to established ferry routes, navigational channels and commercial 
shipping lanes, or evidence that the proposed installation will not adversely impact these 
established uses. 

[2] All applicants for a Cable or Pipeline Installation shall provide:  

 An Operations and Maintenance Plan, which shall include a detailed Operation & 
Maintenance Schedule for the life of the project and associated infrastructure, 
including applicable TOY restrictions and/or other natural resource restrictions. 
Contingency plans for unforeseen maintenance, for instance, in the wake of 
damage incurred from inclement weather events, or collision, shall be addressed. 

 An Emergency Response Plan which identifies responsible parties for first 
response and ongoing disaster management from events including, but not limited 
to, fire, collision, catastrophe, oil spills, other hazardous materials leaks, or poor 
water quality or sedimentation resulting from conduit installation. Applicants 
shall provide contractual agreements with all federal, state, and local officials and 
private contractors that will be responsible in the event of an emergency. Such 
agreements shall confirm that those responders are adequately capitalized. 

 A plan to address mitigating the impacts of construction noise on marine life. The 
plan shall include an assessment of the construction noise impacts on marine life, 
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a monitoring plan for tracking marine wildlife entering the construction zone, and 
a mitigation plan to avoid or minimize construction noise impacts on marine 
wildlife. 

[3] All applicants for a cable or pipeline installation shall provide a locus map and plans 
drawn at an appropriate scale and stamped by a registered engineer including, but not 
limited to, the following: location of conduit installation, existing conditions, footprint, 
depth of excavation, installation method, a physical and chemical analysis of sediment 
samples sufficient to represent the areas subject to disturbance from construction, details, 
sections and specifications. 

[4] The applicant shall thoroughly assess the physical and biological impacts of cable or 
pipeline installations prior to permitting. The impact assessment shall include, but not be 
limited to: 

 (a) A marine route survey along the proposed cable/pipeline route to acquire 
project-specific information on seafloor conditions, including bathymetry, 
seafloor geology/sediment types, sediment thickness, grain size and sediment 
classes to characterize fisheries/benthic habitat, location of sensitive marine 
resources, and potential underwater archaeological sites.  Sidescan sonar, sub-
bottom profiling, multi-beam bathymetry, grab samples, sediment profile 
imagery, and other technologies and data collection efforts shall be used to 
acquire high resolution data. 

(b) Modeling of the project’s affects on erosion, sedimentation, scouring on the 
adjacent seafloor. 

(c) A pre- and post-construction analysis of the impacts to benthic species, 
communities, habitats, structure and function, finfish and shellfish, mobility of 
lobsters, horseshoe crabs, and other migratory species.   

(d) An evaluation of construction noise impacts on marine wildlife 

 

(c)  Performance Standards 

[1]  Developments or projects shall have buffers to established ferry routes, navigational 
channels and commercial shipping lane with adequate width to prevent accidents or 
irreconcilable conflict between different uses. 

[2]  The Operations and Maintenance Plan shall identify the party(ies) responsible for 
ensuring (a) that the cable or pipeline is maintained in sound condition so as not to 
constitute a significant threat to the public health and safety and the environment; (b) that 
adequate capital or insurance exists to make necessary repairs, including repairs caused 
by collisions and natural disasters; and (c) that all performance standards set forth herein 
will be met. Such Operations and Maintenance Plan shall include provisions for regular 
review by the Commission, and the Commission shall require a Certificate of 
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Compliance to ensure reporting is submitted in a timely manner. 

[3] The Emergency Response Plan shall ensure the timely and competent response to 
accidents or disasters so as to minimize to the greatest extent practicable threatened or 
actual harm to the public and damage to the environment. 

Archaeological and Historical Resources 

 [4]  Where a Development or project is proposed on or adjacent to known archaeological 
sites or sites with high archaeological sensitivity as identified by the MBUAR and/or the 
MHC, it shall be configured to protect such resources. A predevelopment investigation of 
such sites shall be required early in the site planning process to serve as a guide for layout 
of the Development.  

Physical Resources 

[5]  Cable and pipeline installations shall not result in adverse impacts to benthic 
communities, including finfish, shellfish, and migratory species through sedimentation, 
erosion, scour, or barriers to migration.  

Natural Resources 

[6]  Cable and pipeline installations shall not be permitted from January to May in North 
Atlantic Right Whale Critical Habitat (Cape Cod Bay). 

Construction activities anywhere in the District shall immediately cease if North Atlantic 
Right Whale(s) are observed within two (2) miles of the construction area, until such time 
that the National Marine Fisheries Service (NMFS), Massachusetts Division of Marine 
Fisheries, and/or a NMFS approved environmental monitor determine that construction 
activities may resume. 

[7] To reduce the potential for vessel harassments or collisions with listed whales and sea 
turtles, all vessel captains and project managers associated with construction shall be 
familiar with the NOAA Fisheries Northeast Regional Viewing Guidelines, as updated, 
and MMS Gulf of Mexico Region’s Notice to Lessee (NTL) No. 2007-G04 - Vessel 
Strike Avoidance and Injured/Dead Protected Species Reporting guidelines, 
http://www.nero.noaa.gov/prot_res/mmv/regs.html 

 

[8] The core habitats of Long-tailed Duck, Roseate Tern, Special Concern Tern species 
(Arctic, Least, and Common Terns), and important nesting habitats of colonial waterbirds 
and Leach’s Storm Petrel shall be protected. Development may be permitted where the 
proponent can demonstrate that such Development will not adversely affect the habitat of 
these species. A species protection plan may be required as a condition of approval when 
Development is permitted in these core habitats. 

[9]  Cable or pipeline installation shall ensure the protection of sea turtles. The applicant 
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shall provide a species protection plan for review and approval when Development is 
proposed within sea turtle habitat or during times of year when turtles are present. The 
Commission may consult with the NHESP in review and approval of a species protection 
plan.  

[10]  Cable or pipeline installation areas shall protect important fish resources and habitat 
as classified by the Division of Marine Fisheries including diadromous fish runs and 
shellfish. Cable or pipeline installation may be permitted in the Exclusionary or 
Provisional areas, provided that the presumption of a site’s importance to fish resources 
and habitat is overcome where the applicant demonstrates through a site assessment that 
the resources do not exist, the site is not significant to important fish resources and 
habitat, or that the impact is temporary or insignificant. Cable or pipeline installations 
shall also avoid licensed commercial fishing or aquaculture installations (e.g. fish weirs, 
aquaculture pens, rafts, floats, etc.). 

[11]  Cable or pipeline installation shall not have any direct impacts on eelgrass beds or 
areas of other biologically productive benthic habitats (e.g. hard/complex seafloor). The 
burden of proof shall be on the applicant to demonstrate through field surveys that the 
resources are not present. Cable or pipeline installation shall avoid impacts to areas of 
historic eelgrass beds  to the maximum extent feasible, regardless of whether eelgrass is 
found in the historic eelgrass bed at the time of application. 

[12] Applicants for cable or pipeline installations located within 500 feet of eelgrass beds 
or other biologically productive benthic habitats (e.g. hard/complex seafloor) shall 
provide an analysis of anticipated sediment dispersion resulting from cable or pipeline 
installation. The results of the sediment dispersion modeling shall be used to ensure that 
the design and siting of cable or pipeline installation avoids indirect impacts (e.g. 
turbidity) to eelgrass and other biologically productive benthic habitats (e.g. 
hard/complex seafloor),.  Best construction practices (e.g directional drilling) shall be 
used to the extent feasible. 

[13]  The Commission will consult with the Massachusetts Division of Marine Fisheries 
in determining whether restrictions shall be placed on the timing or methods of cable or 
pipeline installations to avoid temporary or permanent impacts to critical life history 
stages (e.g., spawning, and egg, embryo, and juvenile development) of marine species. 
Best management practices shall be employed during cable or pipeline installation to 
minimize turbidity and sedimentation impacts to sensitive benthic habitats, including 
eelgrass and other biologically productive benthic habitats (e.g. hard/complex seafloor. 
The applicant shall provide a monitoring plan for Commission review and approval to 
monitor turbidity, suspended particulates, light penetration, dissolved oxygen and 
nutrients conditions in the proposed area for cable or pipeline installation, in addition to a 
buffer zone that extends to the furthest boundary of the potentially affected adjacent area 
(as determined by current/wave modeling). The report shall identify sensitive marine 
resources in the vicinity of the dredge site, any changes in the areal extent and health of 
the sensitive marine resources, and contingency plans if turbidity conditions exceed 
identified thresholds. 
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[14]  Cable or pipeline installations within critical animal and plant habitat areas shall 
submit the development proposal to the Natural Heritage and Endangered Species 
Program for review and comment. Development that would adversely affect habitat of 
local populations of rare animals and plants shall not be permitted. Development may be 
permitted where the proponent can demonstrate that such Development will not adversely 
affect the habitat of these species. An animal and plant habitat management plan may be 
required as a condition of approval when Development or redevelopment is permitted in 
critical animal and plant habitat areas. 

[15]  Construction noise shall be limited at all times to levels shown to have no material 
adverse effect on marine life. An acoustic monitoring and response plan, including time-
of-year (TOY) restrictions on construction and decommissioning, shall be provided to the 
Commission for review and approval. 

Cumulative Impacts 

[16] As part of an application for Development within the District, the cumulative 
impacts of existing or permitted WEFs, sand and gravel mining operations, and cables 
and pipelines within the District shall be considered. Applicants shall identify on a map 
all of the existing or permitted WEFs, Sand Mining operations, or cable or pipeline 
installations within the District, and the Commission shall determine whether the public 
benefits of the project outweigh the cumulative adverse impacts to resources protected 
under these regulations. 

[17] Applicants shall coordinate conduit installations with existing cable or pipeline 
routes to the maximum extent feasible in order to minimize harm to the environment. 

(d) Additional Performance Standards for Exclusionary Areas.  In addition to the 
Performance Standards above for Provisional and Exclusionary Areas, projects or 
developments proposed for Exclusionary Areas must satisfy the following Performance 
Standard. 

[1]  Cable or pipeline installation shall not be permitted from January to May in the 
Exclusionary Areas that comprise expanded North Atlantic Right Whale habitat. Cables 
and pipelines may be permitted in these Exclusionary Areas at other times provided that 
the applicant can demonstrate through the provision of clear and convincing evidence that 
the activity will not cause direct or indirect impacts to North Atlantic Right Whales. 

 

SECTION 7. GENERAL REGULATIONS APPLICABLE TO ALL PROJECTS 
OR DEVELOPMENTS WITHIN THE DISTRICT 

(a)  Application Requirements 

[1] All applicants for a project shall submit to the Commission a written plan to handle, 
store and dispose of Solid Wastes from construction, testing, maintenance and 
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decommissioning  of all project related structures and equipment,.  This plan or plans 
shall address: 

1. The types and quantities of Solid Wastes to be generated. 

2. The methods for storage, handling and transport to land of the Solid Wastes 
generated. 

3. The facilities to be used for disposal and/or recycling of Solid Wastes. 

[2] All applicants for a project shall submit to the Commission a written plan to handle, 
store and dispose of Hazardous Wastes from  all project related construction, testing, and 
maintenance and from construction and maintenance of support structures and 
equipment,.  This plan or plans shall address: 

1.  The types and quantities of Hazardous Wastes to be generated. 

2.  The methods for storage, handling and transport to land of the Hazardous Wastes 
generated. 

3.  The facilities to be used for disposal of Hazardous Waste. 

[3] All projects shall file a project notification form with the Massachusetts Board of 
Underwater Archaeological Resources and Massachusetts Historical Commission as part 
of the application requirements. 

[4]  Development projects shall provide a traffic management plan that includes: 
identification of land and water transportation routes; timing and scheduling of 
construction traffic (mobilization/demobilization plan); traffic control; number of trips 
generated; size of vehicles including marine vessels and home port location; vessel 
speeds; pedestrian concerns; and coordination with local officials. 

 

(b)  Performance Standards 

[1]  Re-fueling of vessels and other watercraft associated with regulated activities in the 
District are prohibited within the District to avoid adverse impacts to water quality. 

[2]  Development that involves the use of a work force on the waters for the construction 
and operation of their project shall provide a plan for sanitary waste that will achieve the 
requirements of a no-discharge zone.   

[3]  The storing, handling, transportation, and disposal of Solid Wastes and Hazardous 
Wastes shall not adversely impact water quality or harm marine life. 

Coastal Resources 
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[4]  Development and redevelopment in the District shall not interfere with existing legal 
public access and historic public rights of way along the shore.  

[5]  Activities or Development within the District shall not impede the landward 
migration of coastal resources, such as salt marshes, coastal beaches, tidal flats, or coastal 
floodplain. The landward migration of coastal resources in response to relative sea-level 
rise shall be incorporated into the location, design, and construction of structures and 
other activities proposed. In addition, the cumulative impacts of development in 
conjunction with other accelerating anthropogenic stressors (climate change impacts such 
as increased storm intensity, increased nutrient inputs), shall be considered as part of this 
process. 

[6]  Wherever feasible, clean, compatible dredged material shall be used on public 
beaches. When infeasible, dredged material shall be reused within the same littoral cell to 
enhance storm damage prevention provided that public access is afforded in accordance 
with other standards. 

[7]  Improvement Dredging shall be prohibited in the District except when necessary to 
accomplish a substantial public benefit and where no feasible alternative exists.  

[8] All projects proposed as Maintenance Dredging shall provide prior permitting 
authorities, permit numbers, dates of issuance and re-issuance, and documentation that 
clearly demonstrates the location, width, depth and length of the previously permitted 
project.  

[9]  Beneficial reuse, within Barnstable County, of clean dredged materials associated 
with any dredging project in the District shall be required. 

Transportation 

 [10]  Regardless of project traffic generation, Development shall not degrade safety for 
pedestrians, bicyclists, or motor vehicle operators or passengers. 

 

SECTION 8: DECISIONS, NOTICING, AND APPEALS 

(a)  Standard of Review 

The Commission shall review proposed Developments for their consistency with the Ocean 
DCPC and these implementing regulations.  The Commission shall approve a 
Development if it finds that the Development is entirely consistent with the Ocean 
DCPC and these regulations.  The Commission may, in its discretion, approve a 
Development with conditions if it finds that the conditions are necessary to make a 
finding that the Development is consistent with the Ocean DCPC and these 
regulations.   

(b)  Decisions 
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[1]  Delegation, Recommended Decisions.  The chairman of the Commission may 
delegate to the Regulatory Committee or other subcommittee or Commission staff as 
a hearing officer the responsibility to review the proposed Development, assemble 
the record, and make a recommendation to the Commission. Following the public 
hearing, the Subcommittee or its designee shall provide the Commission and the 
parties with its recommended decision, clearly setting forth its factual findings and 
the reasons for its recommendations.  

[2]  Final Decision.  If the Commission delegates to a subcommittee the 
responsibility to make a recommendation decision, the Commission will hold a 
public hearing within 45 days after the date on which the recommended decision is 
made by the subcommittee, regulatory committee or hearing officer.  After the 
close thereof, the Commission will deliberate and vote.  The Commission may reject 
the recommended decision, adopt the recommendation decision in part or with 
revisions or with conditions, adopt the recommendation decision as proposed, or 
remand the decision back to the subcommittee or designee for further study and 
report. Every final decision shall be in writing and shall contain a statement of the 
reasons therefore, including determinations of fact or law necessary to the decision. 

[3]  Procedural Denial.  Failure to submit a completed and accurate application form, 
to provide all application materials required by these regulations, or to pay the 
required filing fee may result in a determination that the application is incomplete and 
an issuance of a procedural denial.  No public hearing needs to be held to determine 
that an application is incomplete and must be procedurally denied.  All procedural 
denials shall be without prejudice against the applicant, who shall be entitled to 
submit a completed application subsequent to such procedural denial. 

 

(b) Filing and Recording of Final Decisions 

[1]  The Commission shall file its final written decision with the Clerk and shall send 
the decision by certified mail to the applicant and the town clerks of all municipalities 
within Barnstable County.  The written decision may include a copy of the plan of the 
proposed Development that was the subject of a decision of the Commission. 

[2]  Notice of the final decision shall be published in a newspaper of general circulation in 
Barnstable County, including a brief summary of the contents of the decision and a 
statement that copies of the decision are available for public inspection at the 
Commission's office during normal business hours. In addition, the Commission shall 
publish notice of its written decisions in its official publication, The Reporter.  

[3]  The Commission shall issue its written final decision in a form suitable for 
recording in the Barnstable County registry of deeds. The decision shall be recorded 
in the Barnstable County registry of deeds after the appeal period has elapsed and no 
appeal has been filed or, if such appeal has been filed, after it has been dismissed or 
denied. The Commission shall retain proof of such recording, including the recording 
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information (either book and page or instrument number, date, and time). No 
Development shall begin until the final decision has been recorded. The applicant shall 
bear the expense of recording and shall provide to the Clerk all information 
necessary to effectuate the recording of the decision. 

 

(c)  Appeals 

Any person aggrieved by a Commission decision under these regulations may appeal the 
Commission’s decision to the Barnstable county superior court within sixty days after the 
Commission has sent the applicant written notice, by certified mail, of its decision and 
has filed a copy of its decision with the town clerk of any municipality in which the 
proposed Development is located.  Notice of the appeal shall be served within such sixty 
days on the town clerk for the municipality in which the proposed Development is 
located and the Commission.   

The complaint shall seek relief in the nature of certiorari pursuant to M.G.L. c. 249, § 4.  
Review shall be limited to the record on which the commission based its decision.  The 
foregoing remedy shall be exclusive.  All issues in any proceeding under this section 
shall have precedence over all other civil actions and proceedings.   

 

SECTION 9: FILING FEES AND OUTSIDE CONSULTANT FEES 

(a)  Outside Consultant Fees 

For all projects and Developments, in addition to the filing fee outlined below, if the 
Executive Director of the Commission determines that review of the Development will 
require the services of an outside consultant or other additional resource to assist in any 
aspect of the project evaluation, the Executive Director shall provide the applicant with 
an estimate of the cost of these services and the applicant shall deposit with the 
Commission an amount of money to cover 100% of this estimate. If this initial estimate is 
insufficient to adequately review the application, the applicant will provide the additional 
funds necessary. Any funds not expended at the conclusion of the review will be returned 
to the applicant. 

(b)  Filing Fees 

Filing fees shall be made in accordance with the Schedule as enumerated by Chapter A, 
Enabling Regulations of the Code of Cape Cod Commission Regulations of General 
Application, Section 16: Schedule of Fees. 

 

Exhibits: 
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Exhibit A:  Ocean DCPC 
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Exhibit B:  Cape Cod Ocean Management Plan Map of Wind Energy Facility Prohibited 
Areas 
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Exhibit C:  Cape Cod Ocean Management Plan Sand and Gravel Mining Prohibited 
Areas Map 

 



7/14/11 Draft Ocean DCPC Implementing Regulations  

34 
 

Exhibit D:  Cape Cod Ocean Management Plan Cable/Pipeline Prohibited Areas Map 
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Exhibit E:  Expanded North Atlantic Right Whale Habitat. 
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Exhibit F: Regional Seascapes Units Map 

 


