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ARTICLE 17:  To see if the town will vote to amend the Zoning Bylaw section 412, Affordable Housing, to include provisions for inclusionary zoning, provisions for providing fees in lieu of required affordable housing and provisions for a timetable for the construction of affordable housing and provisions for providing off-site affordable housing by deleting Bylaw section 412 in its entirety and substitute the following new text:
412  AFFORDABLE HOUSING

412.1  Affordable Housing

412.1.1  Purpose.  The purpose of this bylaw is to increase the supply of housing that is available and permanently affordable to low or moderate income households.

It is intended that the affordable housing units created under this bylaw qualify as low or moderate income units for purposes of M.G.L. ch. 40B, sec. 20-23 and shall be in compliance with 760 CMR 56.00 the Local Initiative Program (LIP) and meet the guidelines and standards promulgated thereunder by the Department of Housing and Community Development (DHCD) for inclusion in the DHCD Ch 40B Subsidized Housing Inventory as Local Action Units. 

Nothing in this bylaw shall preclude a developer from providing more affordable housing units than required hereunder. 

412.1.2  Applicability.  This bylaw section is applicable to affordable housing units created in accordance with Bylaw sections 404 Motels, 412.2 Inclusionary Zoning, 412.5 Affordable Lots or by a Special Permit Granting Authority. This bylaw does not apply to affordable dwelling units created with a Comprehensive Permit. 

412.1.3.  Preservation of Affordability & Restrictions.  Each affordable housing unit shall be subject to an encumbrance such as an affordable housing restriction and/or regulatory agreement as defined by M.G.L., ch. 184, sec. 31 and as approved by the Town which shall ensure that the affordable housing shall be affordable in perpetuity. The affordable housing restriction and/or a regulatory agreement shall be, recorded at the Barnstable County Registry of Deeds and shall be in force in perpetuity, or for the maximum period of time allowed by law, so as to be binding on and enforceable against any person claiming an interest in the property and shall conform to the following:

1. The affordable housing restriction shall meet the requirements of the Local Initiative Program (LIP), 760 CMR 56.00 Local Initiative Program (LIP) and guidelines promulgated thereunder.  The affordable housing restriction shall have seniority to any encumbrance on the property which would put at risk the perpetual nature of this restriction.  The developer shall submit to the Town a title search and certification by counsel whose selection shall be approved in advance by the Town that demonstrates the seniority of the affordable housing restriction and regulatory agreement;

2. Affordable housing rental units shall be rented only to a qualified low or moderate income household at a rent not to exceed the maximum affordable rent established under the DHCD requirements and guidelines under LIP;

3. Initial sale of an affordable housing unit shall be made to a qualified low or moderate income household at a sale price not to exceed the maximum affordable sale price established under the DHCD requirements and guidelines under LIP;

4. Subsequent resale of an affordable housing unit shall be made to a qualified low or moderate income household, at a sale price based on the initial discount rate, formula or description of the resale price applied to the initial sale of the unit, which shall be recorded at the time of sale.  This resale formula or description shall be applied to any subsequent resale of the unit and shall meet the requirements and guidelines of the Local Initiative Program;

5. A right of first refusal upon the transfer of an affordable unit shall be granted to the Town or its designee for a period not less than 120 days after notice thereof;

6. The continuing enforcement of the affordable housing restriction shall be the subject of a monitoring agreement, and;

7. To the extent possible, any restriction created shall survive any bankruptcy, foreclosure, insolvency or other action and shall not be nullified for any reason.

412.1.4  Selection of Qualified Purchasers or Renters.  The selection of qualified purchasers and renters shall be carried out under an affirmative marketing plan approved by DHCD and the Community Housing Committee and which meets the requirements of the DHCD Local Initiative Program.  The affirmative marketing plan shall describe how the affordable housing units will be marketed to potential homeowners or renters.  The affirmative marketing plan shall describe the lottery or other process to be used for selecting buyers or renters.  The marketing plan must describe how the developer will accommodate local preference, if any, established by the Town, in a manner that complies with the nondiscrimination in tenant or buyer selection guidelines of the Local Initiative Program.

412.1.5  Local Preference.   To the extent permissible by law, local preference will apply to the selection of tenants and purchasers of affordable dwelling units.  Local Preference Criteria is set by the Community Housing Committee and approved by the Board of Selectmen. 

412.1.6  Income Verification.  Potential purchasers of affordable housing units are required to submit, at a minimum, copies of the last three years federal and state income tax returns, and to verify, in writing, prior to purchasing the unit, that his and/or her household income does not exceed the maximum allowed.

412.1.7  Location of affordable housing units.  The affordable housing units shall be dispersed throughout a development.  For multi-family developments, affordable housing units shall be dispersed throughout the buildings and the floors of each building such that no single building or floor therein has a disproportionate percentage of affordable housing units.

412.1.8  Comparability of affordable housing units.  The affordable housing units shall be comparable to market-rate dwelling units in exterior building materials and finishes, overall construction quality, and energy efficiency, including mechanical equipment, plumbing, insulation, windows and heating and cooling systems.  In addition:

1. When the affordable housing units are detached-single family dwellings, the affordable housing units shall be similar in size to the market-rate detached single-family dwellings in the development unless the Planning Board grants a Special Permit to authorize smaller units, and;

2. In any two-family or in any multi-family dwelling, the affordable housing units may differ from market-rate units in gross floor area, provided that the bedroom mix in affordable housing units shall be generally proportional to the bedroom mix in market-rate units, unless the Planning Board grants a Special Permit to authorize a different mix for the affordable housing units.

412.1.9  Timing of Issuance of Building Permits, Construction and Certificates of Occupancy.

1. No Building Permit shall be issued by the Building Commissioner for any project which contains affordable dwelling units until the affordable dwelling units have been shown to qualify as low or moderate income units for purposes of M.G.L., ch. 40B, sec. 20-23 and have been approved by the DHCD as eligible for the DHCD Ch 40B Subsidized Housing Inventory under 760 CMR 56.00, the LIP Program, as Local Action Units.  The developer shall be responsible for preparing and complying with any documentation that may be required by the DHCD and the Town to qualify the affordable housing units for listing in the Chapter 40B Subsidized Housing Inventory.

2. No Building Permit shall be issued by the Building Commissioner for a rental development with affordable housing units until a regulatory agreement and monitoring agreement has been approved by the Community Housing Committee and Board of Selectmen and has been duly executed and recorded at the Barnstable County Registry of Deeds.  

3. No Certificate to Occupy shall be issued by the Building Commissioner for a homeownership or rental affordable housing unit until the developer submits an affordable housing restriction, monitoring agreement and regulatory agreement that has been approved by the Community Housing Committee and Board of Selectmen, and the regulatory agreement has been duly executed and recorded at the Barnstable County Registry of Deeds.

4. In the event no building permits are required, then no Certificate to Occupy shall be issued by the Building Commissioner for any project which contains affordable dwelling units until the affordable dwelling units have been shown to qualify as low or moderate income units for purposes of M.G.L., ch. 40B, sec. 20-23 and have been approved by the DHCD as eligible for the DHCD Ch 40B Subsidized Housing Inventory under 760 CMR 56.00, the LIP Program, as Local Action Units.  The developer shall be responsible for preparing and complying with any documentation that may be required by the DHCD and the Town to qualify the affordable housing units for listing in the Chapter 40B Subsidized Housing Inventory.

5. At a minimum, every third unit out of four issued a Certificate to Occupy by the Building Commissioner shall be an affordable unit.  Compliance with this regulation shall be determined on the basis of Certificates to Occupy for the affordable housing units and the market-rate units.  The affordable unit(s) will not be the last to be built in any development.

412.2  Inclusionary Zoning.

412.2.1  Purpose.  The purpose of this bylaw is to increase the supply of housing that is available and permanently affordable to low or moderate income households by requiring a portion of new dwelling units be restricted as affordable housing units and to promote geographic distribution of affordable housing units throughout the Town.

It is intended that the affordable housing units created under this bylaw qualify as low or moderate income units for purposes of M.G.L., ch. 40B, sec. 20-23 and shall be in compliance with 760 CMR 56.00 the Local Initiative Program (LIP) and meet the guidelines and standards promulgated there under by the Department of Housing and Community Development (DHCD) for inclusion in the DHCD Ch 40B Subsidized Housing Inventory as Local Action Units.

412.2.2  Applicability.

The inclusionary zoning provisions of this bylaw are applicable to:

1. Any project that results in a net increase of five (5) or more residential dwelling units, whether by new construction or by the alteration, expansion, reconstruction, or change of existing residential or non-residential space, including mixed used developments/redevelopments, and;

2. Any subdivision of land for development of five (5) or more dwelling units.

This bylaw section is not applicable to:

1. Congregate Living Housing as defined in Bylaw section 402;

2. Properties subject to the provisions of Bylaw section 404, the Motel Bylaw, or; 

3. Pre-existing, legal housing that is merely being rehabilitated or repaired, provided there is no increase in the number of units resulting from said rehabilitation or repair.

Developments may not be segmented or phased to avoid compliance with this bylaw.  For example, the divisions of land that would cumulatively result in an increase by five or more residential lots above the existing on a parcel of land or contiguous parcels in common ownership as of May 1, 2009 shall be subject to this bylaw.

412.2.3  Mandatory Provision of affordable housing units.  In any development subject to this bylaw, one in five of the dwelling units shall be restricted affordable in perpetuity, as per the following schedule:

	Total Number Units Created
	Number of Affordable housing units required 

	1-4
	0

	5-9
	1

	10-14
	2

	15-19
	3

	20-24
	4

	25-29
	5

	30 or more
	1 for every 5


This requirement continues even if the total number of units exceeds 29. The affordable housing units must be in compliance with Section 412 of this bylaw.

Affordable housing rental units must be constructed or rehabilitated on the locus of the development.

Affordable homeownership units must be constructed or rehabilitated on the locus of the development unless the developer provides the required homeownership units by donation as described in Section 412.3 Off Site Provision of Affordable Housing, or through a cash payment as described Section 412.4 Fees in Lieu or combination thereof.

412.2.4  Bonus Density.  Except for cluster subdivision as outlined in Sec 402 of this Bylaw,  a bonus density shall be allowed, provided the affordable housing units are restricted in perpetuity.  The minimum lot area required in the applicable zoning area may be reduced up to 20% and the side and rear setbacks may be reduced by up to 20% in order to permit up to one additional market rate unit on the property for each affordable unit required by this bylaw.   Bonus density shall be allowed when the affordable housing units required are provided offsite by donation or through a payment of fees in lieu of providing the units in the locus of the development.  No more than three (3) bonus units shall be allowed per development and no development shall be segmented or phased to avoid compliance with this limit.

412.2.5  No Building Permit shall be issued by the Building Commissioner until the developer has demonstrated that all of the applicable requirements of 412.1 have been met.

412.3  Off Site Provision of Affordable Housing.

412.3.1  Purpose.  The purpose of this section is to provide a means by which developers may meet the affordable housing requirements of Section 412.2 by donating an acceptable dwelling unit to the Town in lieu of all or part of the required affordable housing.

412.3.2  Applicability.  The provisions of this section shall apply to homeownership affordable residential dwelling units created under Section 412.2.  This provision is not applicable to rental affordable dwelling units.

412.3.3  Off Site Provision.  Donation of safe and decent fully finished housing units to the Yarmouth Municipal Affordable Housing Trust (Trust), as created under M.G.L., ch. 44, sec. 55C, for the Town’s affordable homeownership program may be made by the developer in lieu of providing the required affordable unit(s) within the locus of the development.  In the event that a developer wishes to make such a donation, the developer shall apply to the Zoning Board of Appeals for a Special Permit for permission to do so in accordance with the following provisions.

The off site unit(s) may be newly constructed unit(s) or fully rehabilitated existing unit(s).  The off site unit(s) must be homeownership unit(s), and must be substantially comparable in all material respects, including, without limitation, comparability of value, fit, finish, and amenities, to the units within the locus of the development.

If the unit(s) to be donated are not substantially comparable to the unit(s) being replaced in the development, the  Zoning Board of Appeals may, in its discretion, require either an additional payment to the Trust of the difference in value between the units within the locus of the development and the off-site unit(s) to be donated, or a donation of additional units, or both, to be used for the creation of affordable housing.  All donated unit(s) must be provided in the same zip code of the development.

For the purpose of determining substantial comparability and value the Zoning Board of Appeals may require that the developer submit one or more appraisal(s) by a Massachusetts Appraisal Institute-qualified appraiser approved in advance by the Zoning Board of Appeals of the properties in question performed at the developer’s expense.  Donations must be provided per Section 412.1.9.

412.3.4  Affordability.  No Building Permit or Certificate to Occupy shall be issued by the Building Commissioner for the development until the developer has demonstrated that all of the applicable requirements of 412.1 have been met.

412.4  Fees in Lieu of Affordable Housing.

412.4.1  Purpose.  The purpose of this section is to provide a means by which developers may meet the affordable housing requirements of 412.2, Inclusionary Zoning, by making a payment to the town in lieu of all or part of the affordable housing requirement.  Said payment shall be used to create no less than the equivalent number of affordable housing units as would be required under Section 412.2.

412.4.2  Applicability.  The provisions of this section shall apply to affordable dwelling units for homeownership created under the  Section 412.2 Inclusionary Zoning Bylaw.  This provision does shall not apply to affordable rental dwelling units.

412.4.3  Fees in Lieu of  all or part of the  affordable housing requirement.  Developers of  affordable housing units required by Section 412.2 Inclusionary Zoning Bylaw may, by right, make a cash payment to the Town, through its Municipal Affordable Housing Trust (Trust), as created under M.G.L., ch. 44, sec. 55C, or to a special account established specifically for the creation and preservation of affordable housing, in lieu of providing the required affordable housing units within the locus of the development.  Cash payments made to the Town are to be used for the creation of new affordable homeownership units by the Town, or its designee, in a manner outlined in the Town’s affordable housing plan, as amended.

412.4.4  Agreement.  No building permit shall be issued for any project utilizing 412.4 until an agreement specifying, among other items, the fee and fee payment schedule, has been approved by the Trust, and recorded at the Barnstable County Registry of Deeds.

412.4.5  Calculation of cash payment.  For each affordable homeownership unit not provided within the locus of the development, the fee shall equal two and a half (2.5)  times 70% of the Area Median Income (AMI) for a household of four for the Metropolitan Statistical Area which includes Yarmouth as determined by the U.S. Department of Housing and Urban Development on an annual basis.

412.4.6  Fee payment schedule.  Payment of fees in lieu of affordable housing to the Trust shall be made according to the same schedule found in Section 412.1.9 Paragraph 5.

Attorney General approval is pending


ARTICLE 18:  To see if the town will vote to amend Zoning Bylaw section 412, Affordable Housing, to include provisions to allow the development of heretofore unbuildable lots for affordable housing by adding the following new sections 412.5 and 412.6, or appropriate numbers:

412.5  Affordable Lots.

412.5.1  Purpose: The purpose of this bylaw is to increase the supply of housing that is available and permanently affordable to low or moderate income households by allowing affordable dwelling units to be build on non-complying lots , provided the lots meet the criteria listed herein.

                                                                                                                                                                                                                                                                                                                                      It is intended that the affordable housing units created under this bylaw qualify as low or moderate income units for purposes of M.G.L. ch. 40B sec. 20-23 and shall be in compliance with 760 CMR 56.00 the Local Initiative Program (LIP) and meet the guidelines and standards promulgated thereunder by the Department of Housing and Community Development (DHCD) for inclusion in the DHCD Ch 40B Subsidized Housing Inventory as Local Action Units.

412.5.2  Applicability.  This bylaw applies to lots of record as of January 1, 2009 which  do not meet the zoning requirements for a buildable lot.  Any increase in tax assessment for an applicable lot shall only occur upon an issuance of a building permit for an affordable single-family dwelling on that applicable lot.

412.5.3  The Building Commissioner may allow construction of a single family home, to be restricted as an affordable homeownership or rental dwelling unit in perpetuity or the maximum time period allowed by law, on an eligible parcel of land that meets the following criteria:

1. Each lot is within a residential zoning district;

2. Each lot is vacant of any residential dwelling;

3. Each lot contains at least 10,000 square feet of upland area;

4. Each lot satisfies applicable Board of Health requirements;

5. Each lot satisfies applicable Town of Yarmouth Conservation Commission Wetlands Protection Regulations;

6. Each lot has a minimum of  twenty (20)  feet of frontage on a way previously approved by the Planning Board or a public way, having, in the opinion of the Planning Board, sufficient width, suitable grades and adequate construction to provide the needs of vehicular traffic.  Lots without suitable frontage may be buildable under this section if there is an adequate recorded access easement of at least twenty (20) feet in width from the lot to a previously approved by the Planning Board or a public way, having, in the opinion of the Planning Board, sufficient width, suitable grades and adequate construction to provide the needs of vehicular traffic and emergency response apparatus;

7. The applicable side setbacks shall be determined by establishing an average setback based upon the principal structures on the lots immediately adjacent to the lot to be built upon as a separate lot or shall conform to current setbacks.  In no case shall the side setbacks be less than ten (10) feet, nor shall a dwelling be built within twelve (12) feet  of the any other dwelling;

8. No lot shall be built upon if it was purposely created as an unbuildable lot as part of a subdivision open space or park, or by any other condition or agreement with the Town;

9. No part of any access driveway shall be within twenty (20) feet of a principle structure on an adjoining lot, and;

10. No part of any affordable structure shall be placed within 80’ of an existing principle structure for those lots where the affordable lot is located behind an existing lot.

412.5.4 The Board of Appeals, as the Special Permit Granting Authority under this section, may grant a special permit to allow construction of a single family home, to be restricted as an affordable homeownership or rental dwelling unit in perpetuity or the maximum time period allowed by law, on a lot less than 10,000 square feet if:

1. The lot is similar in nature, i.e. in size and shape, to the lots immediately adjacent to the lot to be built upon as a separate lot, and;

2. The Board finds that such a reduction in size would further the purposes of the bylaw without causing any undue nuisance, hazard or congestion in the Town or neighborhood.

412.5.5  Transfer or Sale.  The Board of Appeals, as the Special Permit Granting Authority under this section, may allow the lot owner to transfer or to rent the constructed single family home to an income eligible immediate family member (sibling, parent or child), at an affordable price or rent per the applicable standards in Bylaw section 412.1, provided that the unit is restricted in such a way that future transference or leasing to non-family members comply with the applicable affordability requirements in Bylaw section 412.1.

412.5.6  Affordability.  No Building Permit or Certificate to Occupy shall be issued by the Building Commissioner until the developer has demonstrated that all of the applicable requirements of 412.1 have been met.

412.5.7  Conditions and Restrictions.  The Special Permit Granting Authority may impose conditions and restrictions on the special permit, including, but not limited to, a) restricting the total number of bedrooms or occupants in the dwelling, b) requiring that a Regulatory Agreement and/or Deed Rider, in an acceptable form, be executed and recoded by the applicant, c) such other restrictions or limitations as are considered necessary or appropriate to carry out the intent and purposes of the bylaw.

412.6  Conflicts with other bylaws.  The provisions of this bylaw shall be considered supplemental to all other zoning bylaws.  To the extent that a conflict exists between this bylaw and others, the more restrictive bylaw, or provision therein, shall apply.

Attorney General approval is pending



