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number of lots created, that no more than two curb cuts should be created for Lot 2,
which would limit the total number of curb cuts for both Lot 1 and Lot 2 to three.

The standard of review for transportation safety impacts is 25 or more new peak hour
trips through a high crash location. A high crash location is defined as a location where
three (3) or more crashes have occurred for three (3) consecutive years. The proposed
project is not estimated to generate any new fraffic, and therefore the Commission does
not expect this project to cause degradation in public safety. ‘

Because the proposed project will not generate any new traffic, the Commission finds
that a literal enforcement of the provisions of the Act, including the requirement of a
traffic study and the payment of mitigation would involve substantial hardship, financial
or otherwise, and desirable relief may be granted without substantial detriment to the
public good and without nullifying or substantially derogating from the intent or purpose
of the Act.

Water Resources
WREF1 The area is located in multiple sensitive water resource areas including the Freshwater

Recharge Area to Wequaquet Lake, the Three Bays Marine Water Recharge Area, and a
Potential Water Supply Area. The MPS for these issue areas would apply to future
development in addition to the RPP General Aquifer Protection and Stormwater MPS,
and therefore the Commission finds that any future proposed development at the site as
identified in conditions GC3 and GC4 should be reviewed in the area of water resources.

WREF2 Because the proposed project will not impact water resources, the Commission finds that

a literal enforcement of the provisions of the Act would involve substantial hardship,
financial or otherwise, and desirable relief may be granted without substantial detriment
to the public good and without nullifying or substantlally derogating from the intent or
purpose of the Act

WREF3 The potential use of land on Lot 1 to allow for the keeping, stabling, and maintenance of

no more than five horses on the property as restricted by Condition GC4 will not result in
a substantial detriment to the public good, and will not nullify or substantially derogate
from the intent or purpose of the Act.

‘CONCLUSION

Based on the findings above, the Commission hereby concludes that:

1.

The Applicant has demonstrated that a hardship exists, and a literal enforcement of the
provisions of the Act would involve a substantial financial hardship for the Applicant;
and

That desirable relief may be granted without substantial detriment to the public good and
without nullifying or substantially derogating from the intent or purpose of the Act;
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4.

That the relief granted from the requirements of the Minimum Performance Standards
relates directly to the nature of the identified hardship and is the minimum necessary to
address the hardship; and

That the relief granted does not result in a substantial detriment to the public good.

The Cape Cod Commission hereby approves the application of Alan J. Dalby as a Hardship
Exemption, pursuant to Section 23 of the Act, ¢. 716 of the Acts of 1989, as amended, for the

proposed division of the existing 31.5 acre parcel of land into two lots, provided that the
following conditions are met;

CONDITIONS

General Conditions;

GCl1

GC2

GC3

GC4

The two-lot division shall be created in accordance with the Exhibit A, Site Plan in
Barnstable, (Centerville) MA prepared for Alan Dalby, prepared by Down Cape
Engineering, Inc., and dated July 13, 2008, attached as Exhibit A to this decision, and
which is incorporated by reference. Any deviation from this plan shall require approval
by the Cape Cod Commission as a modification to this decision in accordance with the
Modifications section of the Enabling Regulations Governing Review of Developments .
of Regional Impact, Barnstable County Ordinance 90-12 (hereinafter “Enabling
Regulations™), prior to any application for any development permits.

The respective deeds to Lot 1 and Lot 2 shall include a reference to this Decision as
follows: “The Premises has the benefit of and is subject to Cape Cod Commission
Hardship Exemption Decision Project No. TR/HDEX 09001, a copy of which is
registered with the Barnstable Registry District of Land Court as Document No. ”

No additional development, as that term is defined by the Act, shall be undertaken on Lot
2 without approval by the Cape Cod Commission. Prior to the time that any development
permits are sought for Lot 2, the Applicant, or his heirs, successors and assigns of Lot 2,
shall return to the Commission for Development of Regional Impact (hereinafter “DRI”)
review of the entire development and associated impacts in all applicable resource issue
arcas of the Regional Policy Plan in effect at the time of the first substantive public
hearing on the DRI, in accordance with the Enabling Regulations.

Lot 1 shall not be further subdivided without additional Commission review. In addition,
prior to applying for any development permits for Lot 1, as the term development is
defined by the Act, the Applicant, or his heirs, successors and assigns shall comply with
Conditions GC1, GC2, GC6-8, HRC1, NRC2, NRC3, as well as return to the
Commission for DRI review pursuant to the Enabling Regulations, except as follows:
The Applicant, or his heirs, successors and assigns to Lot 1 may continue using Lot 1,
except for Areas A, B, and C as delineated on Exhibit A, Site Plan, as a single family
residential dwelling use, and may continue accessory uses of the property, which include
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GCs

GC6

GC7

GC8

the renting of rooms for not more than three non-family members by the family residing
in a single-family dwelling, and the keeping, stabling, and maintenance of no more than
five horses on the property. The keeping, stabling, and/or maintenance of horses is
allowed provided that the horses are not kept for economic gain, that all state and local
health regulations relating to horses are complied with, that adequate fencing is installed
and maintained to contain the horses within the property, except that the use of barbed
wire is prohibited, that all structures, including riding rings and fences to contain the
horses conform to the 50% of the setback requirements of the district in which located,
that no temporary buildings, tents, trailers or packing crates are used, that the area is
landscaped to harmonize with the character of the neighborhood, that the land is
maintained as not to create a nuisance, and that no outside artificial lighting is used
beyond that normally used in residential districts.

Except as provided in Condition GC4, prior to applying for any development permit for
Lot 1 for any proposed development as the term development is defined by the Act
within areas A, B, or C as shown on Exhibit A, Site Plan, the Applicant, his heirs,
successors and assigns shall comply with Conditions GC1, GC2, GC6-8, HRC1, NRC2,
NRC3, as well as return to the Commission for DRI review pursuant to the Enabling
Regulations, except that the Applicant or his heirs, successors and assigns may use,
maintain and repair, but not change the size of the existing items as identified on Exhibit
A, Site Plan. Fach item is assigned a reference number in Exhibit A for ease of reference.
The items are as follows: boardwalk (“17), steps (*2”), and bridge leading to the northerly
beach (“3”), kayak & boat storage area adjacent to the northerly beach (“4°"), northerly
beach (“5”), boardwalk and the five-foot path leading easterly from the northern beach
(*6”), permitted dock leading northerly from juncture of the above referenced boardwalk
and five-foot path(*7”), dirt drive leading southwesterly from the mowed clearing(*“8”),
five-foot path leading westerly from the above referenced dirt drive (“9), mowed
clearing (“10”), pebble beach (“11”) and the observation stand to the south of South Lily
Pond(*12). In addition, the Applicant may install the dock previously permitted by the
Town of Barnstable (7). The Applicant may also use, maintain and keep clear the
existing dirt drive bisecting area B (*13”) in its natural condition provided the drive is not
widened or expanded.

This DRI Hardship Exemption decision is valid for 7 years, and local development
permits may be issued pursuant hereto for a period of 7 years from the date of the written
decision.

Failure to comply with all conditions stated herein, and all related statutes and other
regulatory measures, shall be deemed cause to revoke or modify this decision.

No development work, as the term “development” is defined by the Act, shall be
undertaken until all appeal periods relating to this decision in accordance with section 17
of the Act have elapsed or, if such an appeal has been filed, until all judicial proceedings
have been completed. :
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GCo

The Applicant agrees to allow Cape Cod Commission staff to enter the property, which is
subject to this decision at reasonable times and after reasonable notice and upon mutually
agreed upon terms for the purpose of determining whether the conditions contained in

this decision are met. Permission to enter the property shall not be unreasonably
withheld.

Historic and Archaeological Resources:

HRC1

Prior to the application for any building or development permit that would involve
ground disturbance in areas A, B, or C as delineated on Exhibit A, Site Plan except as
provided in Condition GCS, the Applicant shall notify the Cape Cod Commission and
shall consult with the Commission and Massachusetts Historical Commission (MHC) to
determine whether an archaeological survey is necessary to ensure that the project will
not impact significant archaeological sites. If an archaeological survey is deemed
necessary by the MHC and/or the Commission, it shall be conducted in consultation with
the Massachusetts Historical Commission/State Archaeologist.

Natural Resources

NRCI

If the Applicant or his heirs, successors and assigns are required to complete a DRI
review on Lot 2 by condition GC3, then a review and mitigation of impacts to natural
resources, including wetlands, wildlife and plant habitat, and the provision of open space,
consistent with the standards of the Regional Policy Plan in effect at the time of the first
substantive public hearing on the DRI review, shall be required.

NRC2 If the Applicant, his heirs, successors and assigns are required to complete a DRI review

NRC3

on Lot 1 by conditions GC4 or GC3, a review and mitigation of the impacts to natural
resources, including wetlands, wildlife and plant habitat, consistent with the standards of
the RPP in effect at the time of the first substantive public hearing on the DRI review
shall be required.

Prior to applying for any development permits for any proposed development within area
C as shown on Exhibit A, Site Plan, as the term development is defined by the Act, the
Applicant, or his heirs, successors and assigns shall return to the Commission for DRI
review, except as provided by Condition GC5.
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John D, Harris, Chair of the Cape Cod Commission Date

COMMONWEALTH OF MASSACHUSETTS

BARNSTABLE, ss, .!.-ﬂ'.{?g 43 2009

Ly .
Before me, the undersigned notary public, personally appeared”l ohn 0. Hei Iﬂiﬁhﬁr
capacity as Chairman of the Cape Cod Commission, whose name is signed on the preceding
document, and such person acknowledged to me ﬂﬂaﬁ:%hc signed such document voluntarily
for its stated purpose. The identity of such person was proved to me through satisfactory
evidence of identification, which was [_] photographic identification with signature issued by a
federal or state povernmental agency, [ ] oath or affirmation of a credible witness, or

personal knowledge of the undersigned.

=L L

Notary Public
My Commission Expires:

JO0, 1311
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